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March 1, 2005

To the Governor of the State of New York,
The Chief Judge of the State of New York and
The Legislature of the State of New York:

Pursuant to Section 42, paragraph 4, of the Judiciary Law
of the State of New York, the New York State
Commission on Judicial Conduct respectfully submits
this Annual Report of its activities, covering the period
from January 1 through December 31, 2004.

Respectfully submitted,

Lawrence S. Goldman, Chair
On Behalf of the Commission
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INTRODUCTION TO THE 2005 ANNUAL REPORT

The New York State Commission on
Judicial Conduct is the independent
agency designated by the State
Constitution to review complaints of
misconduct against judges of the State
Unified Court System, which includes
over 3,400 judges and justices. The
Commission is not part of the Office of
Court Administration. The
Commission’s objective is to enforce
high standards of conduct for judges,
who must be free to act independently,
on the merits and in good faith, but also
must be held accountable by an
independent disciplinary system, should
they commit misconduct. The text of the
Rules Governing Judicial Conduct,
promulgated by the Chief Administrator
of the Courts with the approval of the
Court of Appeals, is annexed.

The number of complaints received by
the Commission in the past 13 years has
substantially increased compared to the
first 17 years of the Commission’s
existence. Since 1992, the Commission
has averaged over 1400 new complaints
per year, 400 preliminary inquiries and
200 investigations. In each of the last 13
years, the number of incoming
complaints has been more than double
the 641 we received in 1978. Yet our
budget has not kept pace — indeed, our
staff has decreased from 63 in 1978 to 28
last year, when 255 investigations were
authorized. (See the budget analysis on
pages 35-36.)

This current Annual Report covers the
Commission’s activities in the year 2004.

Complaints, Inquiries & Investigations Since 1994
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Action Taken in 2004

Following are summaries of the Commission’s actions in 2004,
including accounts of all public determinations, summaries of non-
public decisions, and various numerical breakdowns of complaints,
investigations and other dispositions.

Complaints Received

The Commission received 1546 new
complaints in  2004. Preliminary
inquiries were conducted in 415 of these,
requiring such steps as interviewing the
attorneys involved, analyzing court files
and reviewing trial transcripts. In 255
matters, the Commission authorized full-
fledged investigations. Depending on the
nature of the complaint, an investigation
may entail interviewing witnesses,
subpoenaing witnesses to testify and
produce documents, assembling and
analyzing various court, financial or
other records, making court observations,
and writing to or taking testimony from
the judge.

New complaints dismissed upon initial
review are those that the Commission
deems to be clearly without merit, not

Anonymous (21)  Other (22)

Citizen (59)

Criminal Defendant
(734)

alleging misconduct or outside its
jurisdiction, including complaints against
judges not within the state unified court
system, such as federal judges,
administrative law judges and New York
City Housing Court judges. Absent any
underlying  misconduct, such as
demonstrated prejudice, conflict of
interest or flagrant disregard of
fundamental rights, the Commission
does not investigate  complaints
concerning disputed judicial rulings or
decisions. The Commission is not an
appellate court and cannot reverse or
remand trial court decisions.

A breakdown of the sources of
complaints received by the Commission
in 2004 appears in the following chart.

Commission (75)
Lawyer (76)

Judge (12)

Public Official (20)

Civil Litigant (524)

Complaint Sources in 2004




Preliminary Inquiries and Investigations

The Commission’s
Operating  Procedures
and Rules authorize
“preliminary  analysis
and clarification” and “preliminary fact-
finding activities” by Commission staff
upon receipt of new complaints, to aid
the Commission in determining whether
an investigation is warranted. In 2004,
staff conducted 415 such preliminary
inquiries, requiring such steps as

interviewing the attorneys involved,
analyzing court files and reviewing trial
transcripts.

During 2004, the  Commission
commenced 255 new investigations. In
addition, there were 188 investigations
pending from the previous year. The
Commission disposed of the combined
total of 443 investigations as follows:

e 152 complaints were dismissed outright.

e 33 complaints involving 33 different judges were
dismissed with letters of dismissal and caution.

e 7 complaints involving 6 different judges were closed

upon the judges’ resignation.

e 13 complaints involving 11 judges were closed upon
vacancy of office due to reasons other than resignation,
such as the judge’s retirement or failure to win re-election.

e 47 complaints involving 38 different judges resulted in
formal charges being authorized.

e 191 investigations were pending as of December 31, 2004.



Formal Written Complaints

As of January 1, 2004,
there were pending
Formal Written
Complaints in 25
matters, involving 14 different judges.
During 2004, Formal Written

Complaints were authorized in 47
additional matters, involving 38 different
judges. Of the combined total of 72
matters involving 52  judges, the
Commission made the following
dispositions:

e 29 matters involving 20 different judges resulted in formal
discipline (admonition, censure or removal from office).

e 2 matters involving 2 judges resulted in a letter of caution
after formal disciplinary proceedings that resulted in a

finding of misconduct.

e 2 matters involving 2 judges were closed upon the judge’s

resignation.

e 39 matters involving 28 different judges were pending as

of December 31, 2004.



Summary of All 2004 Dispositions

The Commission’s investigations, hearings and dispositions in the past year
involved judges at various levels of the state unified court system, as indicated in
the following ten tables.

TABLE 1: TOWN & VILLAGE JUSTICES -2,300*, ALL PART-TIME

Lawyers  Non-Lawyers  Total

Complaints Received 74 258 332
Complaints Investigated 22 109 131
Judges Cautioned After Investigation 3 18 21
Formal Written Complaints Authorized 3 19 22
Judges Cautioned After Formal Complaint 0 1 1
Judges Publicly Disciplined 5 9 14
Formal Complaints Dismissed or Closed 0 0 0

Note: Approximately 400 town and village justices are lawyers.

TABLE 2: CITY COURT JUDGES - 388, ALL LAWYERS

Part-Time Full-Time Total

Complaints Received 57 143 200
Complaints Investigated 11 28 39
Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed

S oo o~
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Note: Approximately 100 City Court Judges serve part-time.

*Refers to the approximate number of such judges in the state unified court system.



TABLE 3: COUNTY COURT JUDGES - 127 FULL-TIME, ALL LAWYERS

Complaints Received 205
Complaints Investigated 11
Judges Cautioned After Investigation 2
Formal Written Complaints Authorized 1
Judges Cautioned After Formal Complaint 0
Judges Publicly Disciplined 1
Formal Complaints Dismissed or Closed 0

TABLE 4: FAMILY COURT JUDGES - 124, FULL-TIME, ALL LAWYERS

Complaints Received 165
Complaints Investigated 24
Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed

SO N O

TABLE 5: DISTRICT COURT JUDGES -49, FULL-TIME, ALL LAWYERS

Complaints Received 14
Complaints Investigated

Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed
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TABLE 6: COURT OF CLAIMS JUDGES -59, FULL-TIME, ALL LAWYERS

(O8]
(o¢]

Complaints Received

Complaints Investigated

Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed

SO OO O W

TABLE 7: SURROGATES -63, FULL-TIME, ALL LAWYERS

W

Complaints Received 3
Complaints Investigated

Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed

S OO~ =

TABLE 8: SUPREME COURT JUSTICES - 337, FULL-TIME, ALL LAWYERS

Complaints Received 302
Complaints Investigated 51
Judges Cautioned After Investigation
Formal Written Complaints Authorized
Judges Cautioned After Formal Complaint
Judges Publicly Disciplined

Formal Complaints Dismissed or Closed

—_— O o0 W




TABLE 9: COURT OF APPEALS JUDGES -7 FULL-TIME, ALL LAWYERS;
APPELLATE DIVISION JUSTICES - 57 FULL-TIME, ALL LAWYERS

Complaints Received 33
Complaints Investigated 3
Judges Cautioned After Investigation 1
Formal Written Complaints Authorized 0
Judges Cautioned After Formal Complaint 0
Judges Publicly Disciplined 0
Formal Complaints Dismissed or Closed 0
TABLE 10: NON-JUDGES*
Complaints Received 214

* The Commission reviews such complaints to determine whether to refer them to other agencies.

Note on Jurisdiction

The Commission’s jurisdiction is limited to judges and justices of the state unified
court system. The Commission does not have jurisdiction over non-judges, retired
judges, judicial hearing officers (JHO’s), administrative law judges (i.e.
adjudicating officers in government agencies or public authorities such as the New
York City Parking Violations Bureau), housing judges of the New York City Civil
Court, or federal judges. Legislation that would have given the Commission
jurisdiction over New York City housing judges was vetoed in the 1980s.



Formal Proceedings

ﬁ : : The Commission may not impose a public disciplinary sanction against

a judge unless a Formal Written Complaint, containing detailed charges
of misconduct, has been served upon the respondent-judge and the
respondent has been afforded an opportunity for a formal hearing.

The confidentiality provision of the Judiciary Law (Article 2-A, Sections 44 and 45)
prohibits public disclosure by the Commission of the charges, hearings or related matters,
absent a waiver by the judge, until the case has been concluded and a determination of
admonition, censure, removal or retirement has been rendered.

Following are summaries of those matters that were completed and made public during
2004. The actual texts are appended to this Report.

Overview of 2004 Determinations

The Commission rendered 20 formal
disciplinary determinations in 2004: 2
removals, 10 censures and 8
admonitions. In addition, 1 matter was
disposed of by stipulation made public
by agreement of the parties. Nine of the
21 respondents were non-lawyer-trained
judges, and 12 were lawyers. Fourteen
of the respondents were part-time town
or village justices, and 7 were judges of
higher courts.

2004 Determinations

- _

|I:|Lawyer-Judge (Left) ONon-Lawyer-Judge (Right) |

To put these numbers and percentages in
some context, it should be noted that, of
the roughly 3,400 judges in the state
unified court system, approximately 67%
are part-time town or village justices.
About 82% of the town and village
justices, i.e. 55% of all judges in the
court system, are not lawyers. (Town and
village justices serve part-time and need
not be lawyers. Judges of all other courts
must be lawyers.)

1987-2004 DETERMINATIONS

—
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Excluding cases from 1978 to 1982
involving  ticket-fixing, which was
largely a town and village justice court
phenomenon — in larger jurisdictions,
traffic matters are typically handled by
administrative agencies — the overall
percentage of town and village justices
disciplined since the Commission’s
inception (66%) is virtually identical to
the percentage of town and village
justices in the judiciary as a whole

Determinations of Removal

The Commission

completed two formal

proceedings in 2004 that
resulted in determinations of removal.
The cases are summarized below, and
the texts are appended.

Matter of Henry R. Bauer

The Commission determined on March
30, 2004, that Henry R. Bauer, a Judge
of the Troy City Court, Rensselaer
County, should be removed for engaging
over a two-year period “in a pattern of
serious misconduct that repeatedly
deprived defendants of their liberty
without according them fundamental
rights.” Judge Bauer inter alia failed to
advise defendants of their right to
counsel, set unreasonably high bail
without applying the statutory criteria for

10

(67%). Of course, no set of dispositions
in a given year will exactly mirror those
percentages. However, from 1987 to
2004, the number of  public
determinations, when categorized by
type of court and judge, has roughly
approximated the makeup of the
judiciary as a whole: 209 (about 66%)
have involved town and village justices,
and 109 (about 34%) have involved
judges of higher courts.

bail, and coerced guilty pleas. Judge
Bauer requested review by the Court of
Appeals, which accepted the
Commission determination and removed
the judge from office. 3 NY3d 158
(2004).

Matter of C. Ernest Brownell

The Commission determined on
December 20, 2004, that C. Ernest
Brownell, a part-time Justice of the
Junius Town Court, Seneca County,
should be removed for mishandling a
small claims case by taking testimony
from the claimant and issuing a decision
without notice to the defendant, and
misappropriating court funds to pay the
judgment he awarded. Judge Brownell,
who is not a lawyer, did not request
review by the Court of Appeals.



Determinations of Censure

The Commission

completed 10 formal

proceedings in 2004

that resulted n

determinations of
censure. The cases are summarized
below, and the texts are appended.

Matter of Bruce M. Barnes

The Commission determined on May 18,
2004, that Bruce M. Barnes, a part-time
Justice of the Newfane Town Court,
Niagara County, should be censured for
abusing his judicial power by issuing an
order involving disputed property
although no case was pending, and for
presiding over a dog-control violation
case that arose out of his own complaint.
Judge Barnes, who is not a lawyer, did
not request review by the Court of
Appeals.

Matter of Karl T. Bowers

The Commission determined on
November 12, 2004, that Karl T.
Bowers, a part-time Justice of the
Chemung Town Court, Chemung
County, should be censured for engaging
in “ticket-fixing” by sending a letter to
another  judge requesting  special
consideration of behalf of a defendant
charged with Speeding. Judge Bowers,
who is not a lawyer, did not request
review by the Court of Appeals.

Matter of June P. Chapman

The Commission determined on October
6, 2004, that June P. Chapman, a part-
time Justice of the Ellicottville Town

Court, Cattaraugus County, should be
censured for delays in depositing bail
checks, due to poor record-keeping
practices, that resulted in significant
delays in returning the monies to their
rightful owners. Judge Chapman, who is
not a lawyer, did not request review by
the Court of Appeals.

Matter of Richard T. DiStefano

The Commission determined on
November 12, 2004, that Richard T.
DiStefano, a part-time Justice of the
Colonie Town Court, Albany County,
who also practices law, should be
censured for neglecting client matters as
an attorney and failing to cooperate with
the attorney disciplinary committee that
was investigating his conduct — conduct
as to which he was also censured by the
Appellate Division, Third Department.
Judge DiStefano did not request review
by the Court of Appeals.

Matter of Roy M. Dumar

The Commission determined on May 18,
2004, that Roy M. Dumar, a part-time
Justice of the Mohawk Town Court,
Montgomery County, should be censured
for repeatedly and improperly asserting
his judicial office in a dispute with a
dealership over payment for snowmobile
repairs. Judge Dumar, who is not a
lawyer, did not request review by the
Court of Appeals.

Matter of Charles E. Dusen

The Commission determined on
November 16, 2004, that Charles E.

11



Dusen, a part-time Justice of the LeRoy
Town Court, Genesee County, should be
censured for releasing a defendant into
the custody of immigration officials in
June 2003 by signing an order stating
that the defendant had been convicted of
Trespass when in fact, the defendant had
pled not guilty to the Trespass charge
and was being held on bail. Judge Dusen,
who is not a lawyer, did not request
review by the Court of Appeals.

Matter of Shirley B. Herder

The Commission determined on August
16, 2004, that Shirley B. Herder, a part-
time Justice of the Vienna Town Court,
Oneida County, should be censured for
improperly causing the arrest and
incarceration of an individual for
declining to disclose the contents of a
shopping bag he had brought to court.
Judge Herder, who is not a lawyer, did
not request review by the Court of
Appeals.

Matter of Douglas C. Mills

The Commission determined on
December 6, 2004, that Douglas C.
Mills, a Judge of the Saratoga Springs
City Court, Saratoga County, should be
censured for abusing his judicial power
by depriving two individuals of their
liberty, without just cause or due process,
by holding a college student in contempt
for interrupting him during a post-
acquittal lecture, and causing the arrest
of a courtroom spectator for using an
expletive in the courthouse parking lot
on his way to court. Judge Mills, who is
a lawyer, did not request review by the
Court of Appeals.

12

Matter of Ettore A. Simeone

The Commission determined on October
6, 2004, that Ettore A. Simeone, a Judge
of the Family Court, Suffolk County,
should be censured for presiding over
numerous cases involving a youth
services facility at a time when he was
having a romantic relationship with the
director of the facility. Judge Simeone,
who is a lawyer, did not request review
by the Court of Appeals.

Matter of Joseph C. Teresi

The Commission determined on
December 17, 2004, that Joseph C.
Teresi, a Justice of the Supreme Court,
Albany County, should be censured for
having an improper ex parte discussion
in chambers with a witness scheduled to
testify in a trial before him that day,
without disclosing the conversation to
the attorneys, causing the witness not to
testify. Judge Teresi, who is a lawyer,
did not request review by the Court of
Appeals.



Determinations of Admonition

The Commission

completed eight

formal proceedings in

2004 that resulted in

determinations of
public admonition. The cases are
summarized below, and the texts are
appended.

Matter of Richard L. Campbell

The Commission determined on
November 12, 2004, that Richard L.
Campbell, a part-time Justice of the
Newstead Town Court and Acting
Justice of the Akron Village Court, Erie
County, should be admonished for
engaging in prohibited political activity
by endorsing the nomination of two
candidates for the town board. Judge
Campbell, who is a lawyer, did not
request review by the Court of Appeals.

Matter of Mark G. Farrell

The Commission determined on June 24,
2004, that Mark G. Farrell, a part-time
Justice of the Amherst Town Court, Erie
County, should be admonished for
engaging in prohibited political activity
by making a lump sum payment to the
County Democratic Committee to cover
his re-election expenses, without an
itemized bill of the expenditures made on
his behalf, and by making telephone calls
supporting the re-election of the County
Democratic Chairman. Judge Farrell,
who is a lawyer, did not request review
by the Court of Appeals.

Matter of Thomas C. Kressly

The Commission determined on
December 17, 2004, that Thomas C.
Kressly, a part-time Justice of the
Urbana Town Court and Hammondsport
Village Court, Steuben County, should
be admonished for mishandling a code
violation case by holding a trial and
rendering a decision without giving
notice to the prosecuting authorities.
Judge Kressly, who is not a lawyer, did
not request review by the Court of
Appeals.

Matter of Donald R. Magill

The Commission determined on October
6, 2004, that Donald R. Magill, a part-
time Justice of the Maine Town Court,
Broome County, should be admonished
for improperly asserting his judicial
influence in a case involving his wife by
inter alia appearing at the court where
the case was assigned, leaving his
judicial business card with a request for
an order of protection, and later calling
the court to express displeasure with the
court’s decision not to issue an order of
protection. Judge Magill, who is not a
lawyer, did not request review by the
Court of Appeals.

Matter of Patrick J. McGrath

The Commission determined on
November 12, 2004, that Patrick J.
McGrath, a Judge of the County Court,
Rensselaer County, should  be
admonished for making comments about
a highly publicized murder case during
an interview on a national television

13



program, “Good Morning America,” in
violation of the rule prohibiting judges
from making “any public comment about
a pending or impending proceeding.”
Judge McGrath, who is a lawyer, did not
request review by the Court of Appeals.

Matter of David J. Pajak

The Commission determined on October
6, 2004, that David J. Pajak, a part-time
Justice of the Pembroke Town Court,
Genesee County, should be admonished
for being convicted of Driving While
Intoxicated, a misdemeanor. Judge
Pajak, who is a lawyer, did not request
review by the Court of Appeals.

Matter of Scott J. Pautz

The Commission determined on March
30, 2004, that Scott J. Pautz, a part-time

Justice of the Horseheads Town Court,
Chemung County, should be admonished
for engaging in a series of “annoying
acts” towards a woman after the break-
up of a personal relationship. Judge
Pautz, who is a lawyer, did not request
review by the Court of Appeals.

Matter of George J. Pulver, Jr.

The Commission determined on May 18,
2004, that George J. Pulver, Jr., a Judge
of the Family, County and Surrogate’s
Courts, Greene County, should be
admonished for engaging in business
dealings with an attorney who appeared
in his court and issuing rulings in a
custody case involving relatives of an
individual with whom the judge had
financial dealings. Judge Pulver, who is a
lawyer, did not request review by the
Court of Appeals.

Other Public Dispositions

The Commission completed one other proceeding in 2004 that resulted
in a public disposition. The case is summarized below, and the text is

appended.

Matter of Cheryl Coleman

Pursuant to a  stipulation, the
Commission discontinued a proceeding
on June 21, 2004, involving Cheryl
Coleman, a Judge of the Albany City
Court, Albany County, after serving the
judge with formal charges alleging that
she improperly asserted the influence of
her judicial office during a personal

14

dispute with four women at a concert,
which resulted in their arrest, and that
she was discourteous to various litigants
and lawyers. The judge resigned from
judicial office and affirmed that she
would neither seek nor accept judicial
office at any time in the future.



@ Dismissed or Closed Formal Written Complaints
The Commission disposed of 4 Formal Written Complaints in
2004 without rendering public discipline. Two complaints were
closed upon the resignation of the respondent-judge; one of
these were closed pursuant to a stipulation in which the judge waived
confidentiality and agreed not to seek judicial office in the future. Two complaints

were disposed of with a letter of caution, upon a finding by the Commission that
judicial misconduct was established but that public discipline was not warranted.

% Matters Closed Upon Resignation
Eight judges resigned in 2004 while complaints against them were

pending at the Commission. Six of them resigned while under

investigation and two resigned while under formal charges by the
Commission. The matters pertaining to these judges were closed. By statute, the
Commission may continue an inquiry for a period of 120 days following a judge’s
resignation, but no sanction other than removal from office may be determined
within such period. When rendered final by the Court of Appeals, the “removal”
automatically bars the judge from holding judicial office in the future. Thus, no
action may be taken if the Commission decides within that 120-day period that

removal is not warranted.

Referrals to Other Agencies
Pursuant to Judiciary Law Section 44(10), the Commission may

refer matters to other agencies. In 2004, the Commission referred

18 matters to other agencies. Sixteen matters were referred to the

Office of Court Administration, typically dealing with relatively
isolated instances of delay, poor record keeping or other administrative issues.
Two matters were referred to a District Attorney.
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L etters of Dismissal and Caution

A Letter of Dismissal

and Caution contains

confidential suggestions

and recommendations to
a judge wupon conclusion of an
investigation, in lieu of commencing
formal disciplinary proceedings. A Letter
of Caution is a similar communication to
a judge upon conclusion of a formal
disciplinary proceeding and a finding
that the judge’s misconduct is
established.

Cautionary letters are authorized by the
Commission’s rules, 22 NYCRR
7000.1(1) and (m). They serve as an
educational tool and, when warranted,
allow the Commission to address a
judge’s conduct without making the
matter public.

In 2004, the Commission issued 33
Letters of Dismissal and Caution and two
Letters of Caution. Twenty-two town or
village justices were cautioned, including
three who are lawyers. Thirteen judges
of higher courts — all lawyers — were
cautioned. The caution letters addressed
various types of conduct, as the
examples below indicate.

Improper Ex Parte Communications.
Seven town or village justices were
cautioned for engaging in unauthorized
ex parte communications. For example,
in separate matters, two judges visited
the scene at issue in a pending case
without the knowledge or consent of the
parties. Another judge held public office
hours for people to come in for advice on
potential cases or legal issues.

16

Political _Activity. One judge was
cautioned for improper political activity.
The Rules Governing Judicial Conduct
prohibit judges from attending political
gatherings, endorsing other candidates or
otherwise participating in political
activities except for a  certain
specifically-defined “window period”
when they themselves are candidates for
elective  judicial  office.  Judicial
candidates are also obliged to campaign
in a manner that reflects appropriately on
the integrity of judicial office, inter alia
avoiding pledges or promises of conduct
and avoiding misrepresentations of their
own or their opponent’s qualifications.
One full-time judge was cautioned for
disseminating campaign literature that
inaccurately implied he was the
incumbent.

Conflicts _of Interest. All judges are
required by the Rules to avoid conflicts
of interest and to disqualify themselves
or disclose on the record circumstances
in  which their impartiality might
reasonably be questioned. In 2004, five
judges were cautioned for relatively
isolated conflicts of interest. For
example, one full-time judge signed a
preliminary conference order in a real
estate case, despite having an interest in
the property at issue. Even though the
case was randomly assigned and the
order was not on its face substantive, the
judge should not have participated, even
in a ministerial manner, because of the
direct financial interest in the matter in
controversy. A part-time town court
lawyer-justice  was  cautioned for
presiding over case in which a client of




his firm was a substantive witness. Two
other part-time town justices were
cautioned for presiding over matters
involving their co-justices, one of whom
was party and the other of whom was a
witness.

Inappropriate Demeanor. Two judges
were cautioned for  discourteous,
intemperate or otherwise offensive
demeanor toward a litigant, in isolated
circumstances rather than as part of a
discernible pattern.

Failure to Adhere to Statutory and
Other Administrative Mandates.
Thirteen judges were cautioned for
failing to meet certain mandates of law,
either out of ignorance or administrative
oversight. For example, four were
cautioned for inordinate delays in
scheduling or deciding particular cases,
typically because of poor records and
case  management.  Another  was
cautioned for failing to let a litigant have
access to public court records in his own
case. Another was cautioned for
effectuating driver’s license suspensions
without following appropriate statutory
criteria.

Public Comment in Pending Cases.
Judges are prohibited by the Rules from
making public comments on pending or
impending cases in any jurisdiction
within the United States. In 2004, two
judges were cautioned for doing so.

Miscellaneous. One full-time judge was
cautioned for awarding an appointment
to an out-of-state attorney who did not

meet the legal requirements for
practicing law in New York. A part-time
town justice was cautioned for accepting
more than the statutory $75 fee to
officiate at wedding ceremonies outside
the court. Another part-time town justice
was cautioned for  conducting
arraignments in a police station rather
than in the nearby courtroom.

2004 Cautions

<n >

OHigher Court Judge (Left)
OLower Court Judge (Right)

Follow Up on Caution Letters. Should
the conduct addressed by a cautionary
letter continue or be repeated, the
Commission  may  authorize  an
investigation on a new complaint, which
may lead to formal charges and further
disciplinary proceedings. In certain
instances, the Commission will authorize
a follow-up review of the judge’s
conduct, to assure that promised
remedial action was indeed taken. In
1999, the Court of Appeals, in upholding
the removal of judge who inter alia used
the power and prestige of his office to
promote a particular private defensive
driver program, noted that the judge had
persisted in his conduct notwithstanding
a prior caution from the Commission that
he desist from such conduct. Matter of
Assini  v. Commission on Judicial
Conduct, 94 NY2d 26 (1999).
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COMMISSION DETERMINATIONS
REVIEWED BY THE COURT OF APPEALS

Pursuant to statute, Commission determinations are filed
with the Chief Judge of the Court of Appeals, who then
serves the respondent-judge. The respondent-judge has 30
days to request review of the Commission’s determination
by the Court of Appeals, or the determination becomes
final. In 2004, the Court decided the two matters
summarized below.

Matter of Joseph J. Cerbone

The Commission determined on
September 19, 2003, that Joseph J.
Cerbone, a part-time Justice of the
Mount  Kisco  Town  Court,
Westchester County, should be
removed for engaging in financial
improprieties as an attorney resulting
in his suspension from the practice of
law for one year, and for using his
courtroom as a forum for expressing
his personal grievances against the
District Attorney.

The Court of Appeals unanimously
accepted the determination and
removed Judge Cerbone from office
in an opinion dated June 3, 2004. 2
NY3d 479 (2004). The Court held
that the judge’s misconduct and his
“extensive  prior  history” = of
discipline, including a previous
admonition and four letters of

dismissal and caution, warranted the
sanction of removal (Id. at 485).

The Court noted that the judge did
not challenge the Commission’s
findings of fact. The Court stated
that the present case, as well as the
judge’s previous disciplinary
transgressions, “involve a common
theme: petitioner seems incapable of
understanding,  despite  repeated
warnings, that a judge performing
judicial duties must both act and
appear to act as an impartial arbiter
serving the public interest, not
someone with an axe to grind” (Id.).
Concluding that removal was
appropriate, the Court stated: “A
judge who does not know this, and is
not capable of learning it, should not
be on the bench” (Id.).

Matter of Henry R. Bauer

The Commission determined on
March 30, 2004, that Henry R. Bauer,
a Judge of the Troy City Court,
Rensselaer  County, should be

removed for engaging in a pattern of
conduct that violated the rights of
defendants over a two-year period.
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The Court of Appeals accepted the
determination and removed Judge
Bauer from office in an opinion dated
October 14, 2004. 3 NY3d 158
(2004).

Finding that the “multiple
specifications of severe misconduct”
as found by the Commission were
“fully borne out by the record,” the
Court concluded that the record
“reveals a pattern of abuse” in that
the judge, in numerous cases, not
only failed to advise defendants of
their right to counsel but “perverted”
the statutory requirements, evincing
“an intent to defeat, not advance, the
right to assigned counsel”; that he set
“shockingly high bail,” without
regard for the required standards; that
he remanded defendants to jail for
several days for failure to post bail on
charges for which imprisonment was
not a legally permitted penalty or
upon legally insufficient accusatory
instruments; that he coerced guilty
pleas, inducing unrepresented
defendants to plead guilty without
informing them that they were
entitled to counsel; that he imposed
illegally excessive sentences; and that
he twice convicted a defendant
without pleas of guilty or findings of
guilt (Id. at 165, 162, 161).

The Court 