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JUDGE VANSLYKE: We'll come to oraer in
the matter of the People verses Pagano.

MR. SCALISE: Wait just a minute.

JUDGE VANSLYKE: Are the people ready?

MR. COLUZZA: Pedple are'ready, your
Honorf |

'JUDGE VANSLYKE: Mr. Scalise, are you
ready?

'MR. SCALISE: Yes, your Honor.

JUDGE VANSLYKE: Let the record show
thét the defendanﬁ Mr. Pagano is present

with his attorney Mr. Scalise. Do you_wish

to make a statement?

MR. COLUZZA: Your Honor, just as a
preliminary matter here. I want to just .
note that the general public is welcomed,

but if any of these individuals seated

- behind Mr. Pagano is a witness, I would ask

that they be excused from the courtroom
until they ﬁéstify.

MR. SCALISE: Okay. Go out and you'll
be called in.

MR. COLUZZA: Just very briefly, your
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Honor, the defendant was chargéd with
harassment in the second degree. It is
alleged that dn‘the l1st day of August of
2005 at approximately at 6:20 in the
afternoon ;hat he did unlawfullf,
intentionally threatened to strike the
complainant Christina Gillette with a rake.
Thereby causing her annoyance and alarm
while at 105 Washington Drive in the town of
New Hartford. The People intend to call two
witnesses, Ms. Gillette as well as the
neighbor from across the street who
witnessed a portion of this confrontation.
The People intend to prove that Mf -- during
the course of the incident, Mr. Pagano maae
certain threats to Msi Gilleéte while
wieldiﬁg a rake in close proximity to hér‘
person putting her in fear of physical
contact with the rake, and saying things
such as "I'm going to get you." _And.various
other forms as well as name calling; The
People argue and believe that the name

calling and the threats in conjunction with
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the wielding of the rake in close physical
proximityvto the compiainant does establish
the element fo the crime of harassment in
the second degree under 240 subdiviéion 1.
-JUDGE VANSLYkE:. Mr. Scalise?
MR. SCALISE: Yoﬁr Honor, I have several

witnesses out there who witnessed the'whole'

event. This woman has harassed my client on
more than one occasion. He has a swimming
pool. He doesn't have any large trees on

his property and her leaves are constantly
cominé in to his yard in to the pool, and
he's constantly rakihg them. And on this
particular.day he claims that he was out
there raking thevleaves, and she.came'over.
She came ovef to him. He didn't go to her;
She came'over to him and'harassed him.

Telling him "I'm on your property. I'm on

- your property,_ Why don't you'have me

arrésted? Why don't you have.me arrested?
You're always complaining about.my'leaves."

And I believe the witnesses will all confirm

'he never raised the rake at the woman. He
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Q.

full

A.

Q.

never Ehreatened her or anything. He just
told heryto leave him alone or words to that
effect. He might have used a little
stronger language than that, and that's
about it. We are ready to proceed.

JUDGE VANSLYKE: All right. Mr.
Coluzéa? | | |

MR. COLUZZA: We'll call Christina
Gillette.

JUDGE VANSLYKE: Have a seat, and I'll
swear yoﬁ in.

CHRISTINA GILULETTE

‘having been called as a Witness, being

duly sworn, testified as follows:

EXAMINATION
COLUZZA:

Good morning. Can you please give us your
name for the record?

Christina Gillette.

And, Ms. Gillette, can you tell me where

you live?

A.

Q.

105 Washington Drive, New Hartford.

And how long have you lived there?
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2 -1 A. Almost thirty years.
2 Q. And who do you live there with?
3 A. My three chiidren.
4 Q. Okay. And can you tellvme are you.aware of
5 who livés ne#t door to you? |
6 A, Yes, I know who lives next door.
7. Q. And who lives next dgor?
8 A. Mr. and Mrs. Pagano, and the DeMartin's
9 live on the other side.
10 Q. And as you face your house_can you tell.me
11 which side of‘your house Mr. Pagano liveé onv?
12 A, As you're facing it?
13 - | Q. Yes.
14 A. The left.
15 Q. ‘And can you tell me how long has he been
16 your next door neighbor?
17 a. Maybe fifteen years or so.
18 Q. Okay. Ms. Gillette, I want to turn your
19 attention now to the 1st day,of August of 2005,.and
éO ask you if‘you happened to be out in.the late
21 afternoon hours of that day?
22 a. Um-hmm. Yes, sir.
23 | Q.  And who did you léave at home when you went
BELMONTE

Reporting Services
(315) 738-0565




10-

11

12

13

14

15

16

17

18

19

20

21

22

23

out that day?

My son.

And which son'wouid that be?
William.

What's his laét.namé?

William Potoczny, P-O0-T-0-C-Z-N-Y.

oI o I S

And can you-téll me approximately wﬁat time
you arrived home that day?

A. Around 4:30.

Q. And at the time that you arrived home did

you happen to see William?

A. Yes, I did.
Q. Did you have a conQersati;n.with him?
A. Yes, I did. |
) Q. And did that conversation,concefn Mr.
Pagano?
A, Ves, it did.
Q. Okay. I'm going to tufn ybur attention to

a little bit later during the day at about 6:20
p-m., and ask you if you had occasion to walk
outside of your house?

A, - Yes, I did.

Q. And for what purpose did you walk outside
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Q.

house?

‘Actually it was raining out, so I went to

windows up in my car.

And you were outside?

Yes, I wasﬂ

In your driveway area? -

Yes.

Could you see Mr. Pagano;s property?
Yes. |

Could you see Mr. Pagano?

Yes.

And what was Mr. Pagano doing at the time

that you saw him?

A,

Q.

-at that

A,
Q.

‘A

Raking his leaves.

And did you in some way address Mr. Pagano

time?
Yesgs, I did.
f

How did you go about doing that?

I went over to the fence -- there's a

fence, I went over to the fence, and I leaned over

my property, and I told him to stay'off my

property.

Q.

And why did you tell him that?
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A, Because he was on my property earlier in

the day, and he had been told by the district

attorney's office and the police department to stay

off of it. -
Q. Yqu got this information from your --
Al 'My son.
Q. ,MS' Gillette, do you remember the exact

words that you used

with Mr. Pagano?

A. Yes. I told him to stay off my property.

"I've told YOu a hundred times and the district

éttbfney's office told you and the police

departﬁent has told
Q. would it be

prior problems with

driveways?

A. A fence.

you to stay off my property."
fair to say that you'wve had

Mr. Pagano?

A. Yes, I have.
Q. And I want to talk a little bit about wheré
. you were and where he wés when you said this. Can
you describé -~ ére the driveways next to each
other? |
A, Yes.
Q. What, if anything, separates the two
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0. And how tall is the fence?

A. Right now it's eight foot.
Q. Okay. - - So this is something you had to look

around the end'of --

A. . Yes.

Q; -- or étand at the end of?

A. Yes, I stood at the end.

Q. dkay. .And the fence is situated between

the two driveways?
A. Yes.

Q. And when you said this to Mr. Pégano, where

“ he was, and what, if anything, did he have in his

hands?
A. He had a rake in his hands. He was at the

upper end of his driveway.

Q. Near the garage area?

A. Yes, around there, middle of the driveway.
Q. And when you said --

A. Téward the farther end of the driveway.

Q. And wﬁen you said this to Mr. Pagano, whét,

if anything, was his reaction?

A.  He called me a dog, a rag and all kinds of
names; And he came .at me.with the rake like this
BELMONTE
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(indicating).

0. Now, you're indicaﬁinggholding the rake.

A Right.

0. Was the rake over him?

A Yeah, over the shoulder. The. head of the
rake was over the shoulder. And he said "I'm going
to get you you raé," or you dog.

Q.. Okay. |

A. And --

Q. And he came aftér you?

A. Yeé.

Q. How would you describe how he approached
you?

A, I was scared. I was actually terrified.

He came after me with a look in his eyes like he

was going to kill me. . And he ran dowﬁ thg driveway'

with fhe rake like that, and I ran in the house to

call thevﬁolice.

| Q. And ﬁe said that in cbnjunction with saying

I'm going to get you? .
A, .va—hmm. |

Q. How close did he get to you before you

. turned and ran?
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Probably from me to a little bit after him

(indicating) .

Q.

You're indicating the distance between you -

and the judge or maybe a little farther?

A.
Q.

A

Q.

Yes.
Six feet at least?
Yes.

MR. SCALISE: Can we get that distance.

At least about four feet?

MR. COLUZZA: I'm just trying to get a

number right now.

MR. SCALISE: Okay.

Would you say it was less than six feet or

more than six feet?

A.

O M O

Less.

Less?

Yes.

And that's>when you\turned'and ran?

Yes. I was terrified. I was absolutely

terrified.

Q.

A.

Q.

And what did you do?
I ran and called the police.

You ran in the house and called the police?

BELMONTE
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Al Yes.

Q. And.did the police respond? .

A. Yes, they did.

Q. And did they interview you?

A. Yes, ‘they did.

Q. Did they interview Mr. Pagano?

A. Yes, they did.

Q. Okay. As you look around the courtroom

today do you see the individual as Sebestiano

Pagano?
A, Yes.
Q.. Could you please point him out and describe

what's he's wearing for the record?
A. He's right there with the gray shirt
(indicating) . | '

MR. COLUZZA} Let the record reflect
that the witness has identified the
Defendant Sebestiano Pagano.

JUDGE VANSLYKE: So'ﬁoted.

MR. COLUZZA: No further guestions.

JUDGE VANSLYKE: Cross?

MR. SCALISE: Yes.

CROSS EXAMINATION -

BELMONTE
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BY MR. SCALISE:
Q. Did you go on the Pagano property on this

occasion?

A. No, I did not.

Q In nd.way at ho‘time at allz

A No, I did not.

Q. And is your son heré today?

A No, he isn't. | ;
o) Is there any reason why he is not?

MR. COLUZZA: Objection. Relevance.

JUDGE VANSLYKE: Susfained.

"MR. SCALISE: She's ciéiming the fact
that the reason that she went there was
because her son - -

JUDGE VAﬁSLYKE:' I sustained the
objection.

MR. SCALISE: And I'm trying to explain
th'I think it is important that he be here,
because she éays the reason why she went
thefe -- which is all heresy because we
don't have him here.

JUDGE VANSLYKE: I said, Mr. Scalise, I

" sustained the objection.

BELMONTE
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MR. SCALISE: Objection.

Q Did you ever call the Pagano residence?
A. _Did I ever call them?

Q Yes.

A No.

Q. Is there some reason Why your cell -- or

your phone number would appear on his phone?
A, No.
'Q. Do you know if your sdn has called his

residence?

A. No.
Q. You ‘don't know or vou know that he hasn't?
A. He hasn't called his residence.

MR . COLUZZA: Objection; I don't
think -- I_objeéﬁ to the guestion and the
answer. I don't think this witness can
testify whether or not somebody else has

ever called somewhere else.

Q. Wéll, has your son ever told you that he
called? |
| A. No. °~

Q. You know that Mr. Pagano called you and

‘said that someone from your house called him?

BELMONTE
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'Mr. Pagano never called me.

A.

Q. Neﬁer calied.you?

A. No, never called me.

0.  Now, there's a fence'separating your

properties, correct?

A. Um-hmm.

'Q.  Now, if I was in the street loocking at the

- properties, where would this incidéntlalleged have

taken place, near the street end 6f the fence or
the back part?

Near the street.

A.

0. Near the street?

A.  Yes. |

Q. Aﬁd there was a fence. between the two §f
you?

A. Yes.

Q. And this fence is -- I'm five-nine. The

fence is a little higher than me, correct?
A. Yes.

Q. And you were on one side of the fence, and

he was on the other side of the fence?

A, ' Yes.

Q. Did you ever come on -- where the fence

BELMONTE
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ends towards the front did you ever come there?

A. No, I would never step on his property.
Q. No. No. I'm asking you did you'ever come
to the part where the fence -- where there is no

fence between the fence and the street?

A. Yeah. Um-hmm.
Q. And what were you doing there?
A. I was getting away from him because he was

coming after me with the rake.
Q. Well, I thought you said there was a fence

separéting you?

A. There is but it_ends.

Q. Yes.

A. :,And I was at the end of the fence.

Q. Well, that's what I asked you earlier.

Were you behind the fence or were you in the‘front,

‘and you said‘you_were behind the fence.

‘A. Well, there's the fence and then the end of

. the fence. I was peeking over the fence telling

him to‘stay off my property.
Q. Yes.
A, And at the end of the fence. I was at the

end of the fence basically, but thére's a fence

BELMONTE
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there. So I.couldAbe'béhind it, or I could be
peeking over it.
Q. vokay. .And he was on one side of the fence
and you were on the other side? |
A. .Um—hmm.
MR..SCALISE: Nothing further.
MR. COLUZZA: I just have a couple of
guestions just to clarify.
FURTHER DIRECT EXAMINATiON

BY MR. COLUZZA:

Q; Is the fence basically on the property
linev?

A. Yes, it 1is.

Q. Okay. And who owns the fence?

A. 'Hé owns the fence.

Q. He owns.fhe fénce; "Okay. And how far
is -- are there'sidéwalks in front of your house?

fA. No, there are no sidewalks;

Q. Just grass?

A. Just grass,. yes.

Q. And does the fernce end before_your property

ends at the street?

A. Yes, it does.

BELMONTE
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Q. Okavy. So there's about four feet.betweén_

the end of the fence and the street?

A. Yes.
Q. Now, in order to address Mr. Pagano where
did you have to stand so that you could -- the

fence ié taller than you are, correct?

A. Yes.

Q. So in order to address Mr. Pagano where d4id
you have to stand?

A. I stood at the edge of the fence, fogr feet

from street.

Q. So you stood just beyond where the fence
ends? |

A. Yeah.

Q;.' More or less?

A. Yeah.

Q. _And-thatvafforded'you a view of Mr._Pagano

up near the garage area of his house?

A. Um—hmm.

Q. Okay.
MR. COLUZZA: Nothing further -- one

more question actually.

Q. (Continuing) Did Mr. Pagano -- when Mr.

_ BELMONTE
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Pagéno -- as you préviouély'testifiedMYOﬁ said the
things he said and held up the rake and caﬁe at
you, did he come at you at your position at the end
of the fence? Did he run to where you were
standing? | |
| A.  Oh, yes.
| MR . COLUZZA: Nothing further, judge.
JUDGE VANSLYKE: Mr. Scalise?

MR. SCALISE: Yes. »

FURTHER CROSS EXAMINATION

BY MR. SCALISE:

. Q. When he ran to.ybu, he went on your
property?_. |

A. I don't know because I was écared,.and I
ran back in to my house. I dbn't know th far he
got up and if he was on mylproperty‘or not. I
don't know. I was -- he Qas running, and hé didn't
stop, and-I‘ran.

Q. ‘Well, how far was it from the fénce when

you were talking? How far was it? Was it from me

to you?
A. When it first started?
Q. Yeah.
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A. No, a little bit farther than that. He
just_éame after me. He ran after me.

Q. And was there someone else there that saw
this?

A; There was no one outside that saw it.

Q. What was that?

A.

There was no one outside that saw it.

There was no one outside with me.

Q.

A
Q.
A

No one oﬁtside that saw it?
No.

Who else gaw’it?

My neighbor saw it.

MR. COLUZZA: That's going to call for
heresy résponées. You will hear_from'the
neighbor on that.

JUDGE VANSLYKE: - Okay. Mr. Scalise?

MR. SCALISE: Nothing further.

JUDGE VANSLYKE: You can step down.
Thank you. |

(WHEREUPON, the Witness was excused.)

MR. COLUZZA: Wé’re going to call Paula

Cummingé to the stand.

JUDGE VANSLYKE: Okay. I will swear you

BELMONTE
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in at this time.
PAULA CUMMINGS
having been called as a Witness, being
duly sworn, testified as follows:
CROSS EXAMINATION
BY MR. COLUZZA:
Q. Good.morning. Would you please tell us

your full name for theé record?

A.. Paula Cummings.

Q. Mrs. Cummings, would you tell us where you
live? |

A. | 102_Washington_Driveﬂ

Q. And who do you live there with?.

A.- My husband. | |

0. And how long have you lived at 102

Washington Drive?

A, Forty-two years.

Q. Forty-two years?

A, Yes.

Q. .And that's here in the town of New
Hértford? |

A. Yes.

Q. And can you tell me who lives directly

. BELMONTE
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across the street from you if you know?

A, Mr. Pagano.

Q. And that would be Sebestiano Pagano?
A. Yes. |

Q.

And who also lives across the street from

you next to Mr. Pagano?

“A. Tina. Christina.

Q. And that would be Christina Gillette?
A. Yes. |

Q. -Okay. I would like to talk about

August ist of 2005 the early evening hours. Were
you home on that occasion? |

A, Yes, I was.

Q. Okay. I want to talk about the time period
of appfoximately 6:20, 6:25 p.m. and ask you if you
had occasion to'bé looking out through.the front
door or.window of your house?

A. Well, I wasn't looking out. I wanted to
push my pots éf ﬁy flowers. I wanted to kick them
out to get some rain. And I looked up because it
was rainiﬁg.in the house. It was starting to rain.
So I went in to the other room, and when I wés

locking the door I saw -- I heard Tina scream.

BELMONTE
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Q. You heard Tina's voice?

A, Yes.

'Q. And Have you known Tina for a number of
years? |

A.. Yes.

Q Qkay.. So ypu‘re familiar with her voice?

A. Yes.

Q And that sounded like her voice?

A ' Yeé,'it’waé. It was worse. It was a

screaming voice.

Q. Okay. Do you remember what she was saying?

A, I couldn't hear what either party was
saying, no.

Q. Did that cause you to look out through the.
front window? |

A, Well, vyes. I called my husband. He.was in
the kitchen, and I asked him to come to the window
because éomething Wés going on, and he did. And
Tina was running hbme. So I didn't hear too mucﬁ.
I didn't hear aﬁy sweéring or threats or'anything
like that. |

Q. Can you tell me -- I‘ﬁ going.to back up a

little bit in time.
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A. Okay.

Q. Can you tell me what you did see when YOu
looked out the window? |

A. I saw Tina running, and I saw Mr. Pagano

. A\
with the rake.

',Q' And where was --
A. It all took place in a hurry.
Q. Let me just-back you up a little bit;
:A. Sure.
Q. When you heard the screams, did thaﬁ cause

you to look across the street?

A. Yes, I had to undo the lock so that I could
see. |

Q. Ahd did you actﬁally open the door so that
you could see?

- A little bit, yes.

Q. Okay. And when you looked out, could you
see the front of Mr. Pagano'é house, his front

yard?

A, - Yes.
0. And_tell me what you saw when you first

looked out? Where was Mr. Pagano, and what was he

doing?
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He was in the driveway.

A,
‘ Q. and did he have something in his haﬁds?.
A. Yes.

Q. What did he.have in his hands?

_A.~ A big green rake. g
Q. And what was he doing with it?

A. Well, he was chasing Tina.

Q.‘ And where was Tinaf

A. She was running to her home.

Q. And did you see -- when you saw Mr. Pagano

with the rake, where was he standing in relations

to the fence between the two houses?

| A. Well, there's_a short fence there, and then
there's a full fence, aﬁd he was pretty much close
to that. -

Q. And he was -- was he closer to the street

or closer to his house at the time you saw him?

\

AL Closer'to the street.
MR. SCALISE: I can't hear you. I'm

having a hard time hearing her.

Q.  I'm sorry. Would you just repeat your last
answer?
A, Sure.
BELMONTE
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0. ‘Was he closer to the street or to the
house? |

A, Closer ﬁo the Street.

Q. ékay. And when you saw him in tﬁe front,
where was Tina? Tina_being Ms. Gillette. Where

was she when you saw him?

A. ‘She was running up to her house. She was

~screaming.

Q. Okay. And what did you do when all of this
happened?
A. I got ﬁervous, and I called my husband, and

went in and called the police.

Q. Okay.

A. I was going to call the poiice. That's all
I know. |

Q. Did you stay in your house?

A. Oh, yes. ‘ - '._ /

Q. Did the pélice come and interview you that
day?

A, Yes.

Q. And did you give them a statement?

A. Yeé. |

Q. _As\you look around the courtroom today do
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you see the individual that youfve been referring
to as Mr. Pagano?
A, | Yes.
Q. Could you just-péint him out for the record
and tell'gs what he's wearing?
A. Green pants and a gray shirt.
| MR. COLUZZA: Let the.recérd-reflect the
witnesé has identified the defendant
Sebestiéno Pagapo;v
JUDGE VANSLYKE: Yes.
MR. COLUZZA: Those are all the
questioné I have, Sir.
JUDGE VANSLYKE: Mf. Scalise?
" MR. SCALISE; Jﬁst a minute while I réad
her statement.
CROSS EXAMINATION
BY MR. SCALISE:
Q. Wasithere a time when you first saw Mr.
Pagano that you told him to be careful of Christina

Gillette because she was a problem?

A. Never.
Q. You never said that?

A. ‘ Never.
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Q. Did you ever call his home?
A. Never.
Q. ~ Did he call you at one time and say that
your phbne number appeared on his telephone?
A. Yes; And that was because my daughter was

going to go out with her girlfriends, and she got

the wrong cell number. It was as simple as that.
I never called him. Never;

0. So that's why your phone number appeared on
his --

A. That's correct.

0. All right.

MR.'SCALISE: Nothing further.

JUDGE VANSLYKE: Thank you. Ybu're.all
set.

“(WHEREUPON, the Witness was excused.)

MR. COLUZZA: Your Honor, at this time
the people reét. .

JUDGE VANSLYKE: Mr. Scalise?

MR. SCALISE: I make a motion to
dismiss, your Honor, upon the gfounds that
in my opinion a case hasn't been made out.

What we have here is two people separated by
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a fence. And she says she was towards the

end of the fence. Now, this witness comes

on and she says she saw Gillette screaming

and running toward her house. A woman

~screaming and running toward her house.

That's the extent. -And this man is being
charge in’other words with a crime that he
tufned around and harassed this woman. And
we have her testimony that he's on his own
property. He's raking leaves. At-no time
did he step over to her property or anything
like that. And thére'sga fence separating
them. That's it. I'm basing my motion on
that. Thank you.

MR. COLUZZA: Your Honor, I think we
have made a prima facia case; ‘And with all

respect to counsel, he's'over simplifying

‘the testimony that was presented here. I

think it was pretty clear. There was
extensivé.questioning of the complainant Ms.
Gillette about where she was positioned. It

was clear, your Honor, that she was

positioned behind the fence on her prbperty.
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It was an area where she could clearly see
the defendant who was running at her and at
her position at the end of that fence and
that put her in imminent fear in terms of
physical contact because there was wielaing
of ﬁhe rake combined with him advancihg on
her and saying, "I}m going to get you." f
think those words combined with other name
calling -- I think those words combined .with
that contact would certainly put a
reasonable person iﬁ fear of being -- of
offensive physical contact. As it'svbéen
testified to she turned and ran in to her
house. That is further testified by the
statement of the other,ﬁitness the People
called, Mrs. Cummings. And apparentiy‘
doesn't appear to be an intereét to thg
witness, but she testified that she heard
screaming. And wheﬁ‘she looked out after
she heard the screaming, which sounded like

the complainant's voice, she saw the

‘defendant standing closer to the roadway at

the end of the fence wielding a rake and the
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complainaﬁt running in to her house. And
that further and fully corroborates with
what the complainant testified to. And all
those fa¢tors taken_together clearly make -
out a case of harassment in the second
degree.

MR. SCALISE:  Ccunse1 is overlooking the
fact that this witness -- |

JUDGE . VANSLYKE: Hold it.

MR. SCALISE: What was that? I'm
rebutting,his statement . |

 JUDGE VANSLYKE: Go ahead.

MR. SCALISE: This laét witness never
said she saw him trying to hit her with a

rake. She never said anything about that.

_All'she said was that she looked out and saw

this woman yelling. Th;t's.whét_caused her
to look out. She heard the woman yeiling
and running toward her house. That's the
extent'of hér testimony.

JUDGE VANSLYKE: Is Ehat it?

MR. SCALISE: Yes, sir.

JUDGE VANSLYKE: Your motion is denied.
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MRJ'SCALIQE: Okay. We'll call our
first Qitness. We.will call Mrs. Pagano}
JUDGE VANSLYKE: Okay.
CATHY PAGANDO
having been called as a Witness, being
duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. SCALISE:

Q. Mrs. Pagano, your first name is?

A, " Cathy.
Q. And you're the wife of the defendant here

Sam Pagano?

A. Yes, I am.

Q. Right?

A. Yes.

Q. And on the date of this alleged incident,

August 1st of '05, this incident happened around
6:20 or thereabouts?

A. Yes.

Q. Where were you?
A. In the kitchen offmy house.
Q. And is the kitchen in the front or the back

of the house?
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A.. It's in the front, kind of on the éide,

Q. "And this woman Christina Gillette is your
neighbor?

- A. Yes.

Q. | And tell-us what you observed on this

particular-day on this occasion?

A. Okay.'.Weli, my sister and Ms. Mishlaniel
wefe in the'kitchéﬁ talking. And I wés in the
kitchen getting things ready because I was going to
make dinner for evérybody; I'm at the kitchen
sink, and I heér ail this‘screeching_outsidé) so f
look out the window and I saw Ms . Pétggzny. That's
whaﬁ I have always called her.

Q. What'do you call her?

A. I'yé always known her as Ms. Potﬁczny.

This is the first that I've known her as Ms.
Gilleﬁte. That must: be her maiden name. - I saw hér'
in ‘'the driveway yelling at Saﬁ. So my‘firstt

thought was "what now?" So I rushed to the doorway

. on the side of our house, which faces the driveway.

I opened the door, and she's standing there_in the

~

driveway.

/2 Q. . Whose driveway?
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A. Our driveway. And she's literally jumping
up and down screaming. And I don't know if I
should say the exact words.

Q. Go aheéd.

A. "I'm in your fuckiﬁg drivewéy. I'm in your
fudking driveway. What are you géing to do about
it? What are yoﬁ going to do>abOu£ it?" And she's
screaming at my husband. My husband is raking
leaves. . There were dead leaves in the drivéway,.
and he's raking them. My husband said something to

her like go home you rag or something like that.
He never stopped raking. He never even slowed
down. He never even turned around to look at her.

A8

He just kept raking.

Q.V And are these your leaves that Sam is
‘raking?
“A. No. We don't . have a tree on our property.

It's her tree. She's got a big dead old tree
that's right besides our drivewéy and the leaveé
from that were falling. It was very windy. A
storm was coming in; It was ver& windy. And Sam
is very meticulous about the lawn and everything,

so he's raking the leaves out toward the road.

BELMONTE
Reporting Services
(315) 738-0565




'!.'"_a' 4

o M

10
11
12
13
14
15

16

17

18

19

20

21

22

23

O

37

After the jumping up and_down about being in the
driveway and Sam telling her to go home you rag;

she goes, "you threatening me? Are you threatening

‘me?™" And I'm thinking "he's telling you to go

home." Then she said a few words, and then she
went home. Shekdidnit run home: She just kind of
stomped home. She wasn't.in fear of'her.life or
dnything else. Sam continued to rake even after
she left. I went out in the driveway --

MR. COLUZZA: Objection. Your Honor,
this ié just a running narrative of a lot of
opinions and -- I'm objectiﬁg.to this. I
mean if he wants to asks. gquestions, that's
fine, but this continuihg narrative of a lof
of personal opinions about what she thought
and -- |

Q: 'What‘did you actually see? Tell me what
you actual saw. |

A.. I.saw'my neighbor come in to the-drivéway,
jump up and down. I heafd her yelling and
screaming.

MR. COLUZZA: Objection again, your

Honor. That's been asked and answered.
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JUDGE VANSLYKE: Sustained.

Q. After that you wént outside to talk to Sam?

A. To talk to my husband, yes. |

Q. ‘And what did you say to him?

A. I said,_"whét was all that about? What's
her problem now? " We[talkéd'fOr a few minuﬁes,

And then we looked across théAstreet and the
heighbor_across the street‘a man was.standing under
his. tree just glaring at us. Just glaring at‘usf
And I said "what's his problem?" Then we went
inside. Sam was getting cleaned up.

0. All right. Wait a minute. At any time did
you see Sam -- was he in your view all the while
when she was there? |

A. “Yes.

Q. And did you see at any time see him raise

the raké?

A. He never stopped raking. He did not raise
the rake. He didn't even slow down raking. It was
as if she wasn't even there. He just continued

doing what he was doing before she even got there.

Q. But you he did hear him tell her --
A. To get lost and go home.
BELMONTE
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Q. All right. And he did say a rag or
“something? .
A. Something like that. She was screaming so

Q. And you doh't kqow.why she_was'6creamin§?

A. No, I don't. I don't know what héf problem
was .

Q. Okay. And did ydu see him_go on her
property? |

A, No. He was in his own driveway raking
leaves:on his own driVeway. At no time was he on
hef property. He was on our driveWay.

Q. When you first saw her, was SHe behind --

was she on your property when you first

saw her?

A. - She was in the driveway, yes.
Q. Did you ever see her behind the fence
yellihg at him?
A, No, I did not sée that. No.
Q. Ana have you had problems Qith her ever
before?
A. Yes.
- Q. Like what?
A. I‘ve.had quite a few problems with her
BELMONTE
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children. Her oldest daughter used to.iog crab
apples in to our yard with a racket, and several
times I asked them to stop. He son used to throw
snowballs at our garage. And her oldest daﬁghter
took a hose and sprayed. it iﬁ to our garage window.
It's just been an ongoing battlé of petty little

things just to annoy us.

Q. And did she turn the hose at Sam at one
point?
A. Sam was putting waterproofing on to our

fence and she sprayed --

MR. COLUZZA: Your Honor, I'm going to
object to this. How 1is any of this
relevant? |

JUDGE VANSLYKE: Sustained;

MR; SCALISE: Nothing further.

JUDGE VANSLYKE: Mr. Coluzza, cross.

CROSS ExAMINATION
BY MR. COLUZZA?
. Q. Mrs. Pagano, hpw long ﬁave you been married

to the defendant?

A. Thirty-five years.
Q. And how long have you lived at the house on
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Washington Drive?

A, I would say probably seventeen years,
maybe.
Q. Did you ever see yourAhusband -- has your

husband 'ever 'in your ‘recollection gone'oh the

property of Christina Gillette?

A. . No.

0. Never, ever?

A. Notlthat I have seen, no.

Q. Not tha£ day at all?

A. No. | ‘

Q. -Never once?

,A' No.

Q. And can you teli me at any time did you

ever see your husband raise the head of the rake,
the lower part of the rake, not the handle, but the

business end of rake?

.A. No.

0. Okay. Did he ever raise it up to his
shoulder? |

A._' No, never.

0. And YOﬁ're saying at no time during this

entire incident?
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A. No.

Q. When Ms. Gillette went home -- ran home or

walked fast -- however she got home, what did Mr.

‘Pagano do?

A. ~He continued raking.

Q. lHe continued raking?

A. Yes, even éfter she left.

Q. And where did this confrontation take
place? |
| A. In our driveway.

0. = Where in your driveway? Was it closer to

your house or closer to the street?
A. No, it was closer to the street than the
house I would say, maybé three gquarters of the way

down the driveway. .

Q. Okay. 7
A. But definitely on the blacktop of the
driveway.
| Q. Okéy.

MR. COLUZZA: Those are all the
questions.that I have.
JUDGE VANSLYKE: Mr. Scalise, anything

further?
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s 1 MR.'SCALISE; Nothing further.
| 2 - JUDGE VANSLYKE: Step down.
3 (WHEREUPON, the Witness was exCused.j 
s | - MR. SCALISE: We'll call our next
5 _ witness.
6 JUDGE VANSLYKE: I'll swear you in at
7 | ' this time.
8 .J A CQUELTINE MISHLANTIE
9 having been called as a Witness, being
10 || duly sworn, testified as follows:

11 || CROSS EXAMINATION
12 || BY MR. SCALISE:

s 13 Qﬂr What's your full name?

(
e 14 A. Jacqueline Mishlanie, M-I-S-H-L-A-N-I-E.
| | 15 Q. Now, you were at the Pagano house on this
1l6 day in question, August 1st of '05? ’
g 17 A. Yes. | |
% 18 - ._,Q. ‘Okay. Ana was it about 6:307? Was that the
| 19 || time? |
| 20 | A. It was between 6:00 and 6:30. It was»
21 around there.
22 Q. All right. Where wefe you in the house at
23 the time?
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A. Well, I was -- if you go in to his House,

there's like a patio kitchen -- a gérage patio and

there's the kitchen and there's like a little

dining room.

Q. 'Okay.

A. And there are windows there. And I wés
sitting there. I was sitting at like the dining
room table_and-I was - she was -- Cathy was in the
kitchen making us -- she was cooking for us. And
her sistef-in-law Sandy, whidh I had just met
there, she was theré élso. We were sitting at the

dining room table just talking about things in

_generai. We were just sitting at the dining room
table. | |

Q. What did you hear or see?

A. Well, first of éll thefe was a lot of
noise. There was some velling going on. So

naturally I got up and looked. And there's a
kiﬁchen window there -- like a picture window, and

I see this lady yelling, "I'm in your f'ing

driveway. I'm in our f£'ing driveway. What are you

going to do about it?" And Sam's --

Q. Walt. Wait. "I'm in your ffing driveway?
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A. Yeah. Yeah. I didn't want to éay the

whole word.

Q} Did‘she sa? thg‘Whole word?

A Yes, to fhe beSt»of.hQ - - |

Q. You heard it? |

A Well; yeah, but I don't want to say it
here. | : .

Q. That's dkay. -Now, where was Sam whén ybu

saw this?

A. Just raking in the driveway. Theréﬁs a
driveway going like this toward the house
(indicating). There's a property line hére
(indicating) .

0. Okay.

A. And he was just raking because he didn't
want the dead leaves in the driveway and
everything. He's very meticulous and likes to keep
things cleén, so he wés.just raking them up. And

he told her something like "get the hell out of

here." . He said something like that. Like "get the
hell out of here you rag. Gb away." And that was
it. I mean he didn't -- after that --
Q. Okéy. Did you see him raise the rake at
-BELMONTE
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her?

A; No, he was just raking{-'

Q. ‘Wellh did jqu see_him:threafen héf_in éhy
i _ - : : : S

A. Not to my -- not when I was looking, no. .

Q. éut you heard her yelling?

A -Yeah, because I waﬁted to see what they
were‘yelling about. We were obviously sitting
there. |

Q. Was Sam yelling?

A. No, he wasn't doing ahYthihg.at the time.

He was just raking the leaves when she came over

and started jumping up and down in his driveway,’

and doing all thét,

Q.

you - -

A,

over?

MR. COLUZZA: Objection. I don't think
she ever testified that she saw her come
over.

Well, did you see her come ovér, or did

I saw her in the driveway.

All right. But you didn't see her walk

When I looked out there, she was in the
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driveway. I did not see her come over, but I saw

her in the driveway.

Q. And that's Sam Pagano's and C;thy Pagano's
'dfiveway? . | | | | | | .

A. vAs far.as I know, yes.

Q. 1Now, théﬁe's a fence?

A. - Right.

Q. .Is there grésé.between the driveway and the

fence? | |
A.. There's soﬁe, but nbt a lot.
Q. All right. How far away was he from her

would you say?

A. I don't'know. Probably five or six -- less

“than thét'méybe. The driveway is here, and she was
here (indicéting). She was in the driveway. I

don't know how many feet that is. I.couldn't tell

you for sure.

Q. Well, was it from ?ou tb me? Was it that
close?

A. Yeah, about that.

Q . 0r closer?

A. No. Not.any closer-than.thét, no.

Q Okay. | o
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A. ‘I don't know how many feet it is.

Q. Wait just a minute. My foot is about a
foot. Okay. So I'm going to go -- if I do ‘it in
steps.here"s three, six, nine. And I'm going to do

it another way one, two --
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MR. COLUZZAf .Objection, your Honor.
-- three, four --

JUDGE VANSLYKE: Mr. Scalise. Mr.
Scalise.

MR; SCALISE: Yes.

JUDGE VANSLYKE: He's objecting. Wait a
minute. Step back from the witness. Away
from the witness. Now, what's your
objéction?

'MR. COLUZZA: I object.to thé'form of
the questionf This is kind of a running
narrative. If she can estimate the
diSténce, then let hef do so. If she can't
estimate the‘distance, then that's her
answer.

JUDGE VANSLYKE: All right. Let her
estimate the distance.

MR. SCALISE: May I step up between her
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éo that the.recdrd would show that I stépped
so many of my feet? | |

JUDGE VANSLYKE:_ No, it‘s not necessary,
_Mr. Scaliée.  |

THE WITNESS: i was --

JUDGE VANSLYKE: Ma'am, just anéwer the
gquestions. |

MR.'SCALISE:_ Wai£ a minute.

Q. . (Continuing) In other words from where I'm
standing behindlthis table to you would that be the
distance between them? |

A. Yes, roughly.

_MR. SCALISE: And.I undérstand~the céurt
is objecting to my stepping:off in feet?
_ JﬁDGE VANSLYKE: You understand |
correctly.
MR. SCALISE: Objection.

Q. Okay. Did you see at any time Sam raise

-the rake towards this woman?

A. " No.

Q. Did you hear.him threaten her, other than

‘the words you said about get off my property? Did

he threaten her in any way?
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A No
MR. SCALISE: Nothing further;
CROSS‘EXAMINAIION |
BY MR. COLUZZA:
0. Ms. Mishlanie, did the police show up that

. day after this‘incidént?
Yes.

- Did you talk to the police?
No. |

How come?"

I O B S © A

No one came in the house. And the only
thing that I heard one of the police officers say

was that --

Q. I don't want fo know what you heard the
'police say. I want to know what you -- |

A. No.~

Q. Did you ever approach the police and téll

them what you saw?

A, No.

Q. And yet you saw the entire confrontatipn,
correct?

A. Yes, from the time.when she was in the

driveway.
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Q. And you never saw Mr. Pagano chase her with
a rake, cdrrect?

A. - No.

Q. And you never saw Mr. Pagano go on_her
property, correct?

A, No, I did not.

'Q. - And you never saw Mr. Pagano threaten her,

correct?

A, No.

Q. The police responded, correcﬁ?

A. They were there.

Q. .And you did not tell'the police anything

aboﬁt what you saw?
A, No.
0. All right. And do you know whether or not

Mrs. Pagano told the police about anything that she

saw?
A. Not that I know of, no.
Q. Okay. And can you tell me when was the

first time that you were asked to recall this

incident?
4

A. What do you -- can you rephrase that? I

don't understand.

BELMONTE
Reporting Services
(315). 738-0565




10

11

12

13

14

15

.16

17

18

19

20

21

22

23

52

Q. Well, when was the first time that anybody

approached you and asked you to recall and relate

“to them what you had seen that day and heard that

day?

A. Probably.-f let's see, it happened on.a
Monday. So it was probably three or four days
later. |

Q. And who was it that asked you to recall
that incident?_ |

A. Who asked me?

Q.- Yes. Who did you talk to-about this
incident?

A. You mean like a police officer or ——_I'
don't really undefstand what you're asking.

Q. i mean anybody. I mean any other person,
Mfs; Pagané, Mr. Pagano or anybody else who_waé

present that day.

A. Yeah. I did talk to them after it
happened.
Q. Beéides today'havé you talked to,thém more

than once about this incident, about what you were

going to testify to today?

A. Yes.
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Q. And you came together did you not?
A. Yes.
Q.  Okay.

MR. COLﬁZZA: Nofhing further; your
Honor. |
supGE VANSLYKE: Mr. Scalise, do you
have anything else? |
MR . SCALISE:. Yes.
FURTHER DIRECT EXAMINATION
BY MR. SCALISE: .
Q. 'Ms; Mishlanie, did anybody tell‘you what to

say here?

aA. No.

Q.- 'And‘you'ﬁe only testified as to what vyou
saw?

A! Yes.

Q. And nobody has paid you to come here and
testify?

A. No.

Q. You've come hére voluntaril??

MR. COLUZZA: Objection. He's leading
the witness,'your Honor.

-JUDGE VANSLYKE: Sustained.
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Q.  (Continuing) ©Now, when the police came

there, they said théy were going to come back in

two hours?

A. .I_don'tqknow.

Q. Did they come back?
A. Not while I was there, no.

MR. COLUZZA: Objection.
JUDGE VANSLYKE: Sustained.
MR. SCALISE: She Qas asked about the
poiice coming theré. And I'm asking --
' JUDGE VANSLYKE: I've sustained the
1objection. -
| MR. SCALISE: I will rephrase it.

Q. How lbng did yéu stay there after this

incident?

A. It had to be aftexr 7:30.

Q. And did the police cdme back to talk to
YOﬁ? | |

A. . Not while I was.there;

Q. | Did the police ask you any questions at =
all? |

A. No. I never talked to no cop or no police

officers whatsoever.
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MR. SCALISE: Nothing further.

JUDGE VANSLYKE: Anything further-?

MR. COLUZZA:‘ Yes.
FUkTHER‘éROSS EXAMINATION

BY MR. COLUZZA:

Q. .This happened on August 1st, correct?
A. Yes.
Q. And can you tell me that all during the

éntire month of August did you ever make ah attempt
to come cohfact the New Hartford Police to give
them your side of the story?

A. No.

Q. How about during the month of September and
up to.and through to todayvdid you ever contact any
member of the police and ask them to give your side
‘of the story?

| A, No.

Q; bkay. Eveh though you saw the.entire
incident?

A. Right.

Q. And you saw no thfeatening of‘the rake or
raiéing of the rake?

A. Right. I did not.
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Thank you.
MR . COLUZZA}._Nbﬁhing further.
MR . SCALISE:'.Yéur:Hdndf,lI}m gaing to
object to that. I mean there'é nothing --
JUDGE.VANSLYKE:' Yéur objection is
noted.

MR. SCALISE: I would like to put my
objection on the record. Céunsel has seem
to indicate that this woman had an

obligation to go forward to go to the police

 'department'to report something she knew

nothing about.

MR . COLUZZA; Your Honor, this
individual has come here to testify and put
her creditability on the line concerningA
what she saw. -I think it's relevant to
brihg_out the fact that there was never an
attempt before today to notify the
authorities ébout potentially exonerating
evidence.‘ .

THE WITNESS: I didn't --

JUDGE VANSLYKE: You haven't been asked

a question. Tell your witness to respond to
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queStionsf You don't.réspond to me unless
,‘vae:agked YOu to. Yoﬁ're.overruled; Do
you have anything fufther?
MR.-COLUZZA: Nothing further.‘
MR. SCALISE; I do.
FURTHER DIRECT EXAMINATION
BY MR. SCALISE:
Q. All right. Ma'am, all I'm asking you'ié
this when the police came there to the house, were

2

you there?

A. Yes.

Q. Okay. And did.théy ésk to speak to anyone
theré? | |

A. Weil, they.told -- they went to the door

and éaid that they were going to go talk tb the .
ﬁeighbor. That they had gotten a call regarding
some tr&uble. | |
MR. COLUZZA: Objection,; your Honor.
Heresy. |
Q. And that's all? .

JUDGE VANSLYKE: Sustained.

Q. (Continuing) And that's all?
A. Yes.
BELMONTE )
Reporting Services 2

(315) 738-0565




s

10

11

12

13

14

15

16

17

18
19

.20

21
22

23
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A. Yes. |
Q.. Okay.

MR. SCALISE: Nothing further.
MR. COLUZZA: Nothing further.

JUDGE VANSLYKE: You can step down.

58

(WHEREUPON, the Witness was excused.)

MR. SCALISE: We'll call our next

witness.

JUDGE VANSLYKE: I will place you under

oath.
S ANDRA ALAMA
having been called as a Witness, beihg
duly sworn, testified as follows:
DIRECT EXAMINATION |

BY MR. SCALISE:

0 Your name again?

A. My name is Sandy Aléma, A-L;A—M—A.

Q A—L;A—M-A? |

A Yes.

Q. Now, were you at the Pagano house on

August 1st of 2005°7?

A. . Yes, I was.
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_ . , ‘
Q. And it says something here about 6 o'clock,
6:20 or somewhere between 6:00 and 6:30 or
something like that?
| A. I Caﬁe there after.S:OO. Cathy picked me
up. -

Q. All right. And what happened that called

‘your attention to an incident outside? You tell

me .

A Weli, I heard this noise outside. I was
sitﬁing at a window faéing difectly outside. And I
saw this woman jumping up and down in Sammy's
‘driveway screaﬁiﬁg. All right. _And it was quite

obvious. She was guite loud, and she was

screaming.

Q. What was she screaming?-
A, She was screaming "I'm on your fucking
propefty{ I'm on your fucking property. What are

you going-.to do about it? What are you going to do
about it?" She was -- I mean she was jumping up

and down. All right. It was guite different type

N

N

of thing.
Q. Well, did you see her right there on the

property?
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A, Yes.
"Q; Did"you see her come.theré?'
.A. I saw her on the property.
Q. No; No. That's not the gquestion.
A, When i looked out, I'séw her on the
property.
Q. Did you see her walk over ‘on to‘the
property? |
y: N .I heard the noise, and I looked out the
" window. |
Q. . Was Sam écreaming?
A. No. ©No, he was raking the leaves off the
driveway.
Q. And did he'—g at ény time that you saw him

did he scfeam back at her?

A, ~ No.
Q. Did you hear him say anything?
A, Well, I heard one time that he told her to

just to go home, and that was it. That's what he

said. He said go home, and then he continued
raking.
Q. Okay. And did you see Sam go on her
property?
BELMONTE
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A. No. At no time -- he never stopped raking
the leaves out of the driveway. He at no time.

stopped doing what he was doing, so he never moved

over.

Q. And that was as far as you could see?
A. I was watching the whole incident. There
was no way he left what he was doing. He never

went anywhere, other than what he was doing raking

the leaves.

Q. I know, but this woman claims he raised the
rake.
A. He didn't raise the rake. He wasn't even

near her.

Q. How far was he from her?

A. I would say a good thirty feet away.from
her.

Q._ Yoﬁ say he was thirty feet?

A, i'mean'if you're asking distance and
measuring, i would say -- 1if you laid bodies down,

I would say three bodies to four bodies down on the
ground away from her in length.
Q. When you.saw it?

A. Yes.
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Q. Did you ever see her as close -- in other -

words as ~close from you to me?

A. No, néverf

Q. You never sﬁw‘hef that Close?

A. No.

Q. I mean him that close to her?

A. No, at no time.

Q. . Okay. wa, were you there when the police
came? |

A. I saw him pull up, and he éame-to the door/
yeé. I‘was there.

Q. VAnd did he ask to question you?

A. No. He ne%er came farther than the door.

He never even asked if there was anybody inside the

house.
Q. Did you hear the policemen talk?
A. I just heard him say he was going next

door, and he asked if Sam was going to be there,
and they said ves. |

Fine. How long did you stay there?

I was there overnight.

Did the police ever come back?

O B 0

No.
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MR. SCALISE: I have nothing further.

JUDGE VANSLYKE: Mr. Coluzza?

EU S

CROSS EXAMINATION

\

BY MR. COLUZZA:

Q. I'm sbrry. Can YOu giye mé your name
again?'

A, 'My name 1is Sandra Alama.

0. Okay:- Can you tell me, Ms. Alama, how long

have ybu known the Pagano family?

THE WITNESS: Well, how old are you,

Cathy?
A. Forty plus years. Cathy -- she's my
sister.
Q. Okéy. A long time?
A. A long tiﬁe, yes-.
Q. And can you_ﬁell me, Ms. Alama, are you

relatives or just close friends?

A. Sammy is my brother-in-law.

Q Okay. So you{re related?

A, I'm related.

Q And.you were an overnight guest from August

1st to August 2nd at the Pagano residence?

A. Yes.
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Q.‘ And can you tell me approximately what time

you noticed a commotion outside?

A, Afound six o'cloCk it had to be,'.
Q. Around six o'clock?
A. Yes.
Q. All-right. And where were you in the house

when you first noticed or heard the commotion
cutside?
A.. I was in the dining foom, sitting at the
fdinihg room table..
Q. And who were you there with?
A, Well, Céthy was with us at first and then

Jackie was there and myself.

Q. Jackie would be Ms. Mishlanie?
A. Yes. Right.
Q. And what did you hear that first drew vyour

attention outside?

A. I heard a noise. I heard somebody yelling,

you know, screaming.

Q. Whefe did you go in the house so that you

cduld look outside?

A. Okay. Well, the way the .table is set it's
like in front of a picture window. All right. So
BELMONTE
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it was right there, and it over looks the front

yard and you could see -- you could see where the
fencelendé. ‘So I was sitting -- the table is |
round -- | |

Q. Dées the house have a kitchén and a dining
room? |

A. Yes. It's like a kitchen and a dining
room. |

Q. And which room wére you in?

A. I was in the dining room.

Q. You were in the dining room not~the
kitchen? |

A. Not the’kitchen. I was in the dining room.

"The kitchen doesn't have any type of chairs in it.

It's like a walk-in type'of kitchen.

Q. So you didn't have to get up to look out,
or.did you get up?. |

A. "No, I didn't have to get up, but‘as it

continued I got up.

Q. And you indicated I think on direct
examination that the distance -- that the closest
Mr. Pagano got -- or the closest that the two

parties outside, the female and Mr. Pagano, was the
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distance of thirty feet?
A. I would say -- if you put two people on the
ground, it would be that much distance between the

two of them.

Q. I think you said three or four?

A. .Right.

Q. Was it the distance from you to me or
fuithér?

A. I woula say that distance.

Q. That{s the closest you saw them?

A. That's the'closest.l saw anybody get.

Q. And can you'tell me before coming hefe

today have you talked to Sam or Mrs. Pagano or Ms.
Mishlanie about that incident?

A. "No, other than that night. No, because I

- live in Colorado. And I just got here yesterday,

so no, I haven't.

Q. And how did you come to be here today?
A. I got a ride down with Cathy yesterday from
Syracuse.
Q. Did ybu talk about it yeStérday?
A, Nq, we didn't. We talked about something
else. |
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Q. You haven't talked about it since the day
of the incident? |

A. Other than what we talked about with the

‘lawyer, and that he would be talking to us. We

tried not to talk about it also.

Q. You tried not to talk about it?

A, Yes. Right. And I haven't had time to
really be --

Q. Let ﬁe ask you this guestion did you ever
make any effort -- the police responded; is that

correct?
A. Yes.
Q. Did you make any effort when the police

responded to tell the police what you saw? -

A, They didn't come back. They never came
‘back. I didn't even have a chance.:
Q. .Did you ever make any effort to talk to the

police at any time after the day of the incident
abouﬁ what you saw? |
A. Like I said, I.live in Colorado.
MR. SCALISE: I object to that on this
ground -- if I may be heard? Counsel is

making it seem as though this woman has an
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obligation to go to the police after a

charge is laid not before the charge is

laid, but after a charge is laid. And'whatv
was the police going to do Withdraw the

charge, your Honor? In my opinion that is

~highly improper.

MR. COLUZZA: Your Honor,.it cites no
authority for that. It is simply standard
cross examination to test the creditable of
the witness and ask the witness when was the

A\
first time, if ever, that she came forward

to any authorities with this information.

It's standard cross examination. You can

" either accept’it as evidence to the court or

~you can reject it. This is a bench trial.

I‘m.not charging a jury. This is cross
exéminaﬁion. |

JUDGE VANSLYKE: "Hold it.

MR. SCALISE: Your Honor, may I --

JUDGE VANQLYKE: Just a minute, Mr.
Scalise. fhat is the defense table. I want
you to step back over there. I will address

one thing at a time, so don't be talking to
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‘a prior.withess,.
MR. SCALISE: i have no cbntrol over a
woman who comés to talk to me . |
JUDGE VANSLYKE: You can ask for a
recess.
MR. SCALISE: I know that, but I have no
control over someone coming to talk té me.
(WHEREU?ON, the.Mémbers were
interjecting one another.)
JUDGE VANSLYKE: Tell your client to be
quiet also. Your objection is overruled.
‘MR.‘PAGANO: This is a show.
JUDGE'VANSLYKE: Now, Mr. Pagano, we can
continue this trial without your_preSences.
MR. PAGANO: I would like that.
JUDGE VANSLYKE: You»keep it up and
that;s exactly what's goindg to happen.
MR. SCALISE: Sam, please.
'_JUDGE‘VANSLYKEr‘ Now, continue.

FURTHER CROSS EXAMINATION

BY MR. COLUZZA:

Q. Okay.

A. Let me see if I have your question right.
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You ‘want to know why I didn't go to the police?
Q. I'm just asking you if you ever came

forward with this_ihformatioh that you had prior to

today?
A. No, because -- can I explain?
Q. Yes.
A. .The police didn't come back. I-guess they .

didn't get the papérwork until I left to Colorado,
and I just got'back from Colorado.
Q. And how is it that you come to.be_in Oneida

County? Why did you come back?

A. This is my family. vMy famiiy all live
here. All my sisters live here. |

Q. So you'éame séecifically to testify in this
case? |

A. I came here for this today; yves, I aia not
from Coloradplthdugh. I”came back from Colorado.

:I'm just up in North Syracuse.

Q. Okay. When did you come back from
Colorado? H
A. I came:back -- it was on the 6th.
Q. The 6th of'Sepfember? |
A. Right. |
BELMONTE
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Q. So you're actually coming here from North
Syracuse. -
A. ‘No, actually Tully. I live in Tully. I

don't have a car.

Q. The Syracuse area though?

A. | Yes.
Q. All right. But prior to today how.many

times would you say that you've discussed this case
with eithér Sam Pagano or Mrs. Pagano or Ms.
Mishlanie? |

A, I haven't télked at all to .Sam about it,
and Cafhy just asked me -- since I was here‘thét
day if I could come, you know, and I said yes that
I would be availabiew‘ f would make it a poiﬁt.

Q. And to the best of your recollection it was
prObébly the aistaﬁce between youAénd me was the
closest thét those tWoléérties got outside the
house, right? |

A, Yes. _ _

.7MR, COLUZZA: No further questions.
?ﬁRTHER DIRECT EXAMINATiON
BY MR. SCALISE:

Q. Are you a school teacher?
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A..  I'm a retired teacher and now I teach at

‘s How long did YGu'téach?

A. Thirty-five years, and I worked in rehab

- teaching kids for another five years, and now I do

special risk kids.
Q. ‘All right. Thank you.

MR. SCALISE: Nothing fﬁrther.

JUDGE VANSLYKE: Mike?

MR. COLUZZA: Nothing further.

'MR. PAGANO: I have to use the bathroom.

MR.'SCALiSE: Cén we just have a short
recess? | |

JUDGE VANSLYKE: ~ Okay.

(WHEREUPON, a bfief.récess was
takén.) |

JUDGE,VANSLYKE: We'll resume.

MR. SCALiSE: I have to recall my léét
wifness. I should have t;ken a recess to
talk to her.  1I've got t;?fecall her.

JUDGE VANSLYKE: That's fine. Sit down.
You're still ﬁndér oath.-

THE WITNESS: Yes, sir.
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| MR. SCALISE: Irm sorry.
EUETHER‘D:REc:'ExAMIﬁATION |
BY MR. SCALISE: -
Q. I didn't get ﬁo talk to.ybu before the.

trial'began.

A. That's okay.

Q. But cqunsel asked you a question about the
poiice?

A. Right.

Q. And when I steppéd outside, you mentioned

something about that you did talk to the police,
correct?

A. I did talk to the police. Yes, I did it

was --
Q. Tell us what happened. That's what the
dourt wants to know. Counsel has been making a

wpoint of you talking fo thé pqliée.
| MR. COLUZZA: Objection..
JUDGE‘VANSLYKE: Mr.NScalise, you're an
attorney. You're not a wiﬁness. Do you
understand that?
MR. SCALISE: I'm not testifying to

nothing.
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;UDGE VANSLYKE: Do ybu;gn@erst;ﬁa the
diffefenéé? 'Donit-try'tg-testify.. Juét.aék
the}éuéstions of the witness that I've
allowed you to recall.

MR. SCALISE: What have I testified to?

JUDGE VANSLYKE: 1I'm not going ﬁo argue
with.ydu. | \

MR. SCALiSE:_ And I'm not going to argue
with you either.' |

JUDGE VANSLYKE: That's right you'fe
not.

MR.’SCALISE: You're being very
argumentative, and I want thaf oﬁ the

record.

JUDGE VANSLYKE: You are very close to

‘being in éontempt; Do you understand that,

Mr. Scalise?
MR. SCALISE: Yeah, I understand that.
‘JUDGE_VANSLYKE:. No more of that because

the next time you get that contentious

" you're going to be found in contempt.

MR. SCALISE: Okay.

JUDGE VANSLYKE: Now, go ahead.
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Q. (éontinuing)' On the day in ques;ign}did
you talk to the police?

A. 'Are you talking about the incident? Was it

‘the first incident or the second incident?

Q.. I'm talking about this incident here.

AL Not on the day with-ﬁhe lady. No, I did
not speak to'ﬁhe police that day. |

Q. When did ydu talk to the police?

A. I Ealked to the police -- and I'm trying to
figuré out the date, it had.to be around the 11lth
of September. I'm confused about the dates that I
was down there. But I got back from Colorado and
went dan to visit with my sisters. ‘I was at the

Pagano's house.

Q. Yes.
A. And we had to call the police. There was
an incident with what this lady was doing. She was

spraying water over the'top of the fence of Cathy's
and Sammy's house on to Sammy with a hose. - Okay.
She kept doing it. And I told Cathy td call the
police aboﬁt-this;_ I told her we shéuld call the
police about this. And ﬁhen take some‘picture.

All right. So that was that incidenf. The police
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come to defuse the éituation,'and I went out to .
talk the péIice} | |
MR; COLUZZA: I'm going to object. If
he wants to ask direct gquestions as a proper
examination; that's fine.

JUDGE VANSLYKE: Sustained.

Q. Just tell us what happened when the police
came.
A. When the police came, I told them what

happened. 2And apparently the same officer that had

‘been there that day and the other was the same and

I told them I was here on thé other inéident, and ‘I
told them that tﬂey never came in the housé to talk
to any of us. And so‘we talked about the other
incident. We did talk about ﬁhe other incident.

Q. And you told him what happened?

A. I told him about fhe other incident. I
told‘him about both of them. I explained that ‘I
was here for the other one. V

Q. And whaf-did the éfficer tell you?

A. He said he wasn't iﬁterested in that.
That's what he said.

Q. That's all I wanted to know.
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MR. SCALISE: If I may be heard for a-
moment? |
JUDGE'VANSLYKE: Mr. Scalise, I allowed
you to recall your withess aftér,ydu said-
.you were finished with her. We need to go
- no furﬁhef._ Mr. Coluzza, do you want to ask
her‘any further guestions?

MR. COLUZZA: Yes.

"FURTHER CROSS EXAMINATION

BY MR. COLUZZA:
0. Ms. Alama, you testified under direct
‘examina#ion that you never talked to the police?
A. About the other incident, Yes.
Q. Okay.v Ma'am,_thén there was.a bréak,'
correct?
A. Yes.
Q. Okay. And who did you talk to in the

hallway before you came back?

A. I was talking to all,of them.

Q. ‘All of the Pagano's, correct?

A, Right.

Q. And now you're coming back in and telling.

us that you did talk to the police?
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A. It was‘after that inéident. It Was.well
afte; that fact. It was over a month.
-MR. PAGANO: I dia not-talk to --
JUDGE VANSLYKE: Mr; Pagano, go'outsidé.

You're interrupting the trial. Go outside.

MR. PAGANO: I swear I will be proud to

go Qutsidé.
THE WITNESS: I did not speak to Sam.
He was in the bathroon. |
(WHEREUPON, the Defendant was excused
'from'the-proceedingé.)
JUDGE VANSLYKE:j'Go ahead.
Q. A coupie other guestions I have for you;

Did you have a car that day that you drove to the

house?
A. No, I did not. I have not had a car for
.over a wmonth, almost two months. I'm in the

'process of buying another one.

MR;:COLUZZA: .Those are all the
queétions that I have for this witness.
.MR. SCALISE: Nothing further.
(WHEREUPON, the Witness was excused.)

MR. SCALISE: 1I'll call Mr. Pagano.

BELMONTE _
Reporting Services
(315) 738-0565




10

11

12

13

14

15

16

17
18

19 .

20

21

.22

23

JUDGE VANSLYKE: I will swéar you in at
thistﬁime.
Mﬁ. PAGANO: I swear to God because
thét's-the oﬁly one --
JUDGE VANSLYKE: Sit down.
SEBESTIANO PAGATNDO
having been called as a-Defenaant,:being

duly sworn, testified as follows:

 DIRECT EXAMINATION

BY MR. SCALISE:

Q. . Mr. Pagano, your full name?
A, Sebestiano Pagano, P-A-G-A-N-0.
Q. Now, because of your talking back and forth

.tdlme in court you were,ordgred to leave the
courtroom, correct?
A. ,Yesh.- | .
MR. COLUZZA: Objectién. Waé that a
N

relative gquestion?

JUDGE VANSLYKE: Your objection is

.sustained.
Q. . On the day in guestion can you tell us what
happened? |
A. " On-the day in gquestion I was raking‘ieaves
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that do‘hot belong to me. They belong to next door
neighbor, but they fall on my property, and I clean
all'the:time. .I saw a lady, kind of étocky,
jﬁmping in my driveway saying, "I'm in your

driveway, and what the fuck are yoﬁ going to do

about it?" I said, "lady, get out.of heref I got
raking to do." MeanWhile at the time maybe sixteen
feet I went -- I waseg maybe eight.feet away from

her, and I'm still raking. And she says,r"oh, are

you threatening me? I'm going to call the police.™"
And she go to her house and call the police. And

the next thing the pdlice came and went to her

- house.

Q. Wait a minute. Before that did you at any

time when she was jumpihg in your driveway, did you

‘ever at any time go toward her?

A. I moved about eight feet because I says to

.hér to get off my property; I had raking to do.

Q. ‘When you first saw her, about how far was

she from you?

A. I think she was about sixteen feet away
 from me.
Q. And then you went closer to her?
BELMONTE
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A. And then I moved about eight:feet with the
rake;

'Q. And what did yoﬁ téll her?

A. I told hef to get off my property thét I

got raking to do you rag. .

Q. Okay. ‘How many times did she jump up and
down? |
A. Maybe three times at least.
Q. And she was screaming?
A, Yes. And then she was on my prbperty. She.

- wanted meé to do something about it.

Q. When she --
A, The family Gillette are known to be --
MR. COLUZZA: Objection.

JUDGE VANSLYKE: Sustained.

Q. Just answer my questioné. Okay?

A. Okay.

Q. Please.

A. Yes .

Q. When you saw her walking away, did she walk
.or run?

A, She walked.

Q. And éhe was yelling to you "you're
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threatening me"?

A, Shé told my that before.she even turned
around. "Are you threatening me? I'm going to
call the police.*" |

Q. How many times did she.say she was going to

call the police?

A. - Once or twice,.really.

Q.‘ Did you see her run at ali?

A. She never ran. As f;r as I could éée_up to
my fence because I was behihd the fence. she

walked away, and then I aon't know what she done
after that. I can't see her.

Q. How muéh.grass is there between yéur
driveway-ahd the fence?

A. There's no grass. 1I've got stones. There
are s£ones that she's been digging. The police
broughﬁ back.to me my stones. I got told by the
Utica Police -- a policeman, that my stones walk.
The& move. I never éaw a stone move in my life. I

come from a country where the stones don't move.

Q. Hold on.
A. - That's true. You can yeli £to the other
side --
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Q} Please. Excuse me. Mt. Pagano, you've got
to'ansWer'my quéstions. This woman.can't take iﬁ
down.

A. Okavy.

Q. You have a fence on the_iine, right?

A. It's about_twb_or three inches in from the
line. i've got markers that I paid fbr-befdfe I

purchased the property.

Q.

And, now, from the fence to the driveway

how many feet?

One foot of stones. It's about sixty feet

Al
long. It's exactly sixty feet. Go over with a
ruler.

Q. All right. Then éomes thg blacktdp'

driveway, correct?

A.

‘correct.

Q.

P O » 0 P

One foot of stones and the driveway,

How_wide is thevdfiveway?
I never measure hoﬁ.long.
Ap?roximately? |

I would say --

One car width or two?

" Well, a little more than two car width.
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Q. A little more than two car width?

A. Right. 'Maybe three car width.:-

Q. All right. Where Were you raking the
leaves?. .
| A. I was from the fence about sixteen feet
up -- from the fence. I was farther than when she
éame. |

Q; In other WOrds‘yoﬁ were on those stones or

on the blacktop?

A. I got it besides tﬁé driveway where the
garage 1is. Okay. There is another car there. You
can park between the driveway and ﬁhe fence and
there's space ieft. | |

Q. And vou say the closest that you ever came

to this woman was about eight feet?

A, That's.it.

Q. Did you ever stqp raking when she was
velling? |

A. No, I never did. I was raking right along.

When I saw her jump up and down, I maybe stopped

for a second.

Q. Do you know why she came there?
A, To just get me gding all the time. That's
 BELMONTE
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what it is. .She'é alwéys trying to do sometﬁing té
_Mr. Pagano.‘ Get him mad or whatever. Sometimes I
.don't even look at her. I don't even pay attention.
‘to her . |

Q. All righf. And did»yoﬁ ever raise the rack

toward her?

A. . No, never. I kﬁow better than that. I'm
fifty-seven years old. I had a personal friend of
me -- the chief of bolice is a pérsonal friend of
mine. I know better than that. I'm not a kid
eSpeéially a woman. Wéke'up, America.

Q. .When the police came to your house --

A Yes, sif. |

Q. ~-- what did they say?

A They said, "are you okay?"» And they ask if
I had sté'incident with the neighbor. I says,
yes, I did. Hé says, "are you going to be here?"
I say'“yés,_i be here.“» And he told me to wait a

minute that they be back. The police officer says

hezbe right back, and I says "I'll be here waiting
forAyou."
Did he come back?

A. The man was there for two hours, finished
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raking, cleaned up, I had my dinner. I talked to
my sister-in-law and the other one, and nobody ever
showed up. 'I:finally‘got up and says, "I'm going
to have my espresso, which I do everyday.k I Qent
to my side of town that I have been there
ﬁhirty—nine years to go have espresso. And two
days later somebody shows up at my house with the
papers that I have to gd to court.. I've been

charged with harassment. I was shocked out of my

shoes. It wasn't the same day. The police says to

me, "I 4id not make the paper." That Judge

Vanslyke made‘this deciéion.

Q. 3 The policeman told you that?

A. . Yes. That'é'Qhat I was told. I asked who
made this decision? How come it wash't done by the

policéman at the time?

Q; So the policeman never came back todyour
house?

A No, never came back. |

Q. .Again, to ask you anything?

A. No. He was supposed to come back.

Q. Just answer my questions.

A. He never came back.
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Q. And you went down to the police station to

complain, and they told you what YOu said earlier,

right?
A. No. This -- I never went to the police
station. I complained to the policeman who served

~me with the papers.two'daYS'later.
Q. Okay. That's.when you told him?
A. Yes. I says, "why this now? I don't
undefstand."
MR. SCALISE: Nothing further.
JUDGE VANSLYKE: Mr. Coluzza?
MR. COLUZZA: Yes.
CROSS EXAMINATION |
BY MR; COLUZZA:
Q. .Mr. Pagano, is it fair to say that you've
had conflicts or é running confliét with your next

'.door neighbor Ms. Gillette for a long period of

time?
A. fI_would say from day one.
Q Fifteen years of problems with her?‘
A. Since 1989. | |
0 How about the heighbor_écross the stréet;

Mrs. Cummings?
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A.  Mrs. Cummings were very nice people.mhen.I'
moved theref”'They took wood because my fireplace

didn't work. He was going to pay and I says, "I

don't need it. You can have it.®"
:Q. Let me stop you theré. |
A. I was told by them --
Q. Is it fair to say that the last three to

fbur.years you've had problems with the Cummings

too?

A No, never.

Q. Never?

AT The only problém'I had with.the Cummings
was that they call my house three times. Her

neighbor was registéred to my phone that i'got
identification. IfIYOu call me and.your:number is
not - -
Q. Why would that have been disturbing to you
if they éalled your house? |
~A.  No, it-didn}t disturb me. When I.seen the
phone nuﬁber three timés, I called back énd I says

"hello, who is this?" I told them somebody called

me. "It registered on my machine that somebody
from your home called me." She says I know who you
BELMONTE
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are, Mr. Pagano." Because of my accent. I Xnow

who you are she says. "I haven't called your
house. I never call your house." I says, "ma'am,

your number is on my phone."
Q. So it's a miSunderstanding. How does that
create a problem with you and your across the

street neighbors?

A. There's no problem there. Across the
street before the neighbors -- before they told me
how the Potoczny were. How the Gillette were and

to watch out for them.
Q. How does that translate in to having a .
problem with the neighbors across the street?

‘A, Because one time there was -- they stick me

out with the Gillette. The Gillette they have no

pool. Okay. Somehow their pool broke. The
Gillettes were -- in my opinion it was there

daughter that called because I used to get

phonecalls in to my home and -hung up. When I

got --
.Q.  Why do you think you're the victim of all.
these problems?

A, I could prove; I could show you pictﬁres
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that I'm a victim. A picture is a thousand words.
If you see the pictures --
Q. Isn't it true, Mr. Pagano, that you're

always on the offensive? Not just with your

~neighbors but with the genefal public. You're

constantly getting in to personal conflicts aren't

you?
| A. No.
Q. No?
AL No.
Q. Yoﬁ éver~béen arrested before?
A. No .
| Q. Con&icted before, sent to jail befdre?
A. Yes, by this court. |
Q.. By this very court?
»A; Yes, that's correct.
Q. For personal conflicts that you have with

other people?
A, For personal conflicts that I have with

other people for discriminating against my

‘heritage, which I'm Italian, because I speak broken

English, and beéause of this ‘court right here. So

because I speak broken English we are stomped all
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over the place. It's a shame that in America the

Italian race are kicked right, left and every which
way --

Q. And isn't it true that because you hold
thosé beliefs, Mr. Pagano, yéu're constantly

getting in to conflicts with your neighbors all the

time?
MR. SCALISE: Objection.
A.. I got letters that I --
Q.. Isn't it true, Mr. Pégano, that --

MR. SCALISE: .May I have a ruling froﬁ
the cburt? |

JUDGE?VANSLYKE: What's YOur basis for
the objection? - |

| MR . SCALISE: I think he's_gding_outsidé

the séope of this matter and this incident.

MR. COLUZZA: Your Honor,‘I'm trying --
he's indicéted that for.no.reasbn at all his
neighbor camé over and started jumping and
screaming in'his driveway. i'm trying to
explore possible reasons why -- a possible
bias he has_against his neighbor and to show

a pattern of conflict he has had with his
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neighbdr because I feel it tends to impeach
his creditability. L
JUDGE VANSLYKE: It's overruled.

Q. (Continﬁing) Mr. Pagano, didn't you go so
far as to go to the employer of your .neighbor's
daughter at one point trying to get'her fired frém
hér job with éhild protective services?

Al I did go there. I had an incident on James
Street, which I got a ~-- with Mf. Ruggerio
(phonetic) with the Utica Police Department,
father, wife and son which is a lie going up on
Genesee.Street and’by Ms. Gillette or Potoczny,
whatever, waving the fingér as I go by. And'I.stay
maybe two cars behind and Mr; Ruggerio was a |
witness. He saw the whole ‘thing. He.called the
police of New Hartford and called the'policé of
Utica and noﬁhing was done. So me on my own behalf
I wentbto talk.to her boss at work about the
inéideﬁt énd what haépeﬁed. I told them I got a
witness that also could talk, Mr. Ruggerio. TIf I
asked_him to comeltestify, he wduld come, and it's
nothing but the truth so help you God.

Q. But the point is that you didn't stop with
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your cbmpléint to the police. You actually Went to
her.daughfer‘s employer. to tr? and get her daughter'
fired from her job?- | .

A. I tried to say to her what kind of daugﬁter
do you have? What kind of person who works for the
county? |

Q. Mr. Pagano, lét's talk a little bit about
the actual incident on that day. First of all,
sir, had you at any point earlier that day gone on
to the property of Ms. Gillette?

A. I wouldn't go on to the property of Ms.

‘Gillette if all the money in the world was given to

me . They are the dirtiest, piggiest; And that was .
before I went to -- Mr. Pagano on the property? Né
way . Thatﬁs why I put the six foot fence. I
understand the chaﬁge. I was told I was going to

be sued when I put the fence that's only six foot

“and not eight foot fence. .

Q. Mr. Pagano, I'm just asking for a simple
yes or no. Did you go at any point on to the
property of --

A, Never. Never.

Q. Listen to the guestion. At any time on
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August 1lst did you go on to the property of

Christina Gillette?

A. Never.

Q. You never wént on the other side-of_that
fence? |

'A. Never. Never. .

Q.  Okay. All right. Do yéu have any reason

why you can think of why she would be standing in

- your driveway for no apparent reason jumping up and

down and cursing at you?

A. I've got two reasons one the son was found
with a.gun on his hand at the fife. Her husband
was with another lady who'was_playing aréund. They
got divofced by the husband and something else.

The lady is.gone. Also I géﬁ a book from the
graduation that my daughtef went to school with one
of the daughters and if you were to read --

Q. Hold on, Mr,.Pagano. When did all these

things happen in relation to August 1st?

A. When did this happen?
Q.  Yes.
A. When my daughtér graduated a couple of

years ago and now --
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Q. So you're talking about incidents that

happened a couple of years ago, correct?

A. I'm talking. How far do you want to go
back? |

.Q, Mr. Pagano?

A. Yes. |

Q; Can you think of any specific reason why on

August 1st she was standing in your driveway

jumping up and down and cursing at you?

A, I don't know. She's gone. The lady is
gone.
Q. And yet you maintain that you never entered

her property?

A. Never. No.. Maybe we could go there
together. I show you.
Q. Okay. Mr. Pagano, let me just ask you a

couple of other general backgrouﬁd guestions.
First of all, how many automobiles do you have at
your‘residence? | |

A. Two.

Q. Where were those.autoﬁobiies on the day
that this incident happened?.

A. I don't know. Where were they?
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Q. Yes. Where were they parked?
A I don't remember. It could be on the
driveway. _It.could have been parked out front.

Why should I rgmember where the cars were?

Q. And where were they typically stored? 1In

the garage?

A. No. I got one stall garage, and I got a

car port up in the front.

Q. Okay. Can you tell me were there any
cars -- tell me were there cérs in your driveway
that day? |

A. Yes, my wife'srand-mine}

0. | Don't look ét your wife.

A. No. My wife and mine. Those wére the only

cars in my dfiveway.
0. You had two visitors at your house that
day. How did they get to your house that day?

A. My sister-in-law came with my wife. She

- picked her up for dinner.

Q. And your sister-in-law 1is who?
A, Alama. Actually she already testified to
what she saw.

0. What about Ms. Mishlanie how did she get
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there?

A. She's a friend of the family. Her son
is -- |

MR. SCALISE: Just answer ﬁhe guestion.

. Q. How did.Ms. Mishlanie get to your house
that day?

A. Her son dropned her off.

Q. ‘Hér.son. Okay.. _And, Mr. Pagano, What is
the -- how far were YOu away from ﬁhe_road at the

time that you had this confrontation with your

neighbor?

A. From the road, the beginning of the road or

the side of the road?

Q. From the beginning of thé_road.

A; Okay. .From the beginning of the road We
got -- I would say.about sixtéen -- more than forty
feet.

Q. More than fofty feet?

A. Yes. |

0. Did you ever at any point during the

incident approach the end of the fence near the
road?

A. No.
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Q. Never?
A _ANo, never.
"MR. -COLUZZA: .Tﬁose are all the
gquestions I have for this wiﬁness.
JUDGE VANSLYKE: Mr. Scalise?

MR. SCALISE: Yes.

FURTHER DIRECT EXAMINATION
.BY MR. SCALISE:

Q. I will ask you -- you were asked by counsel

if you had any prbblems with this neighbor,
Cummings?

A. Yes.

Q. And you said that Mrs. Cummings told you to

stay away from Gillette?

A. Well, when I first bought the property, and

I gave them the wood that I had for my fireplace,

that's what they say.

.-Q. Sammy, just answer the questionu
A Yes. .
Q. Don't give me a long story.
A Yes. ﬂer and ﬁer husband told me to watch

out- for the Potoczny.

Q. You're calling her Potoczny, but she's
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referred to as Gillette.

A._ I don't know. She's been divorced so now
it's Gillette. Her name wés Potoczny. Her name
was Potoczny since I lived there, and now.shé'
changed her name to Gillette. It must have been
her name before'she got'married; That's what I
knbw. Her kids are'Potoczny.as far as I know. I
don't know. |

Q. But what reéson did the Cﬁmmings give you
to stay away from this woman?

A. The reason was because I just moved there,
and they welcomed me to the ﬁeighborhood; And I

had people_that lived across from the Potoczny,

~which she died now. I have a'neighbor right next

to me néw'that -- a young guy named Danny. I don't
know his laét name, American name. He bought it
from a guy aﬁ a funeral parlor. 'And the guy from
the funeral,parlor --

| | JUDGE VANSLYKE: Mr. Pagano, just answer

the gquestion.
A. (Continuing) -- and he told me to watch

out.

MR. COLUZZA: Objection. What are you
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talking about?

JUDGE VANSLYKE: Sustained.

MR . SCALISE; I.haVe nothing furtherL
 JUDGE VANSLYKE: Mr. Coluzza?
jMR};COLUZZA} VNchin§\further:.

JUDGE VANSLYKE: . Mr. Pagano, you can

step down.
(WHEREUPON, the Witness was excused.)

MR. SCALISE: Can Mr. Pagano éit_heré?

JUDGE VANSLYKE: If he keeps his mouth
quiet. |

MR. PAGANO: I rather go outside.

MR. SCALISE: Sit down, pleasé. Again,
your, Honor, ndw based on all of the
gestimony -- |

,  JUDGE VANSLYKE: Wait. Do you rest?

MR. SCALISE: -Yes, I rest. I'm.sorry.

JUDGE VANSLYKE: Go ahead.

MR. SCALISE: Based on all of the

testimony I don't believe -- I do not

"believe that a case has been made out. As a

matter of fact a case has been made out for

such reasonable doubt that it appears from
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what has been testified to here. That this
man has had a continuing problem with this

neighbor, and why, we don't know. But it

-appears_that‘theré's such a reasonable doubt

here that there's.no way. Aé a mattef of
fact, I go back to Paula Cumming's téstimony
where she says Tina was running or, you.
knbw,'going back ﬁo her home. And she
recalls the incident that'basically that she
heard all this yeiling, but né velling from
Mr. Pégano. All the yelling is coming from
this Christine Gillette. And like I say the
people have not ﬁrovén -- and why wasn't the
son brought here. Here's a boy who
allegedly was there. He knew thét something
had.happened, but he's not here. And the
people say that my people have an obligation
to go to the police and tell them "hevy,
you've made a bad_arrest}"  The police h;ve
no(right to withdraw a complaint. That's
ail I‘haQe to say, your, Honor.

MR. COLUZZA: Yoﬁr; Honor, this is

clearly a case of -- I think we have to
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‘examine not quantity, but quality. The

people called two witnesses. The witnesses

- were consistent with each other. They
iénswered‘questionﬁfdirectly and

forthrightly. They were not evasive. And

in the people's estimationkthey were
creditable. The compiainant_clearly'made
out a case of harassmént in the second
degree when she waé‘put in fear by Mr.
Pagano advancing upon her with a fake held
up. And that she ran in her.house and she
reported the incident promptly. That is
further corrobora£ed.by the other witness
who livés across the street. The court can
judge her own credibility. She didn't try
toiﬁeStify to more than she saw. She

indicated that she heard elevated voices, I

believe, one of which she recognized to be

Ms. Gillette. And that when she got a
chance to look out the front of the house,
she clearly‘s;w Mr. Pagano close to the road
by the end of the fence holding up the rake,

and she saw the victim retreating. Now, you
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compare that to the testimony of Mr. Pagano.

All who were family members and close

associations. M_There were 1ncon51stenc1es in

terms of whether or not they talked to one
other another about the incident, whether or
not talked togetherfabout the incideht.
There are even inconsistencies about
distances in terms of how close the victim
was, and where the victim was in relation to
the defendant when they allegedly saw this
incident.' You_also have the further problem-
that not one of them ever came.forward with
what wasvpotentially.exonerating - -
exculpatory, and I dare say exonerating
information on behalf of Mr. Pegano in eny
way prior to coming in to court today. -You
have the further -- the court has to take in
to account the behavior of these witnesses.
Do they show any evidente to violence?

Well, certainly there's a personal

. relationship. Are they interested

witnesses? Your, Homor, I think if you

examine the manner in which they testified,
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it féirly screams that they are witnesses --

it fairly screams that there is bias. You

have to look at not only what a witness

testifiesvto but their demeanor. The way

they answer questions. Are they forthright?

Are they evasive? 'Are they hostile? 'I
think lastly you have to look at not only
the testimony, but the behaviér of Mr.

Pagano in court. To believe Mr. Pagano's --

rendition of events you have to believe that

a man who has shown through his own words

and actions today, he has given us an -inside

" of his general disposition, would stand

there and continue patiently raking while a

woman, which he has had a long-standing

personal conflict with is on his property

jumping up and down cursing at him, taunting
him. And I submit given Mr. Pagano's own

demeanor that he showed in court today that

,_that is entirely incorrect. The people feel

that based on the guality of the testimony

of the two witnesses that testified today

that they have made out a charge of
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Sl
------- " 1 _ harassment in the second degree.

2 ’ : MR.{SCALISE: Your, Honor, if I may be

3 | . heard once more? | 4

4 . JUDGE VANSLYKE: .No,quu're déne.

s | MR. SCALISE: What?

6 | | JUDGE VANSLYKE: You're done.

7 MR. SCALISE: I want it on the recordﬁ

8 ' This has nothing to. do with arguing the

9 | case. This has to do with a question.of

10 ~ ethics. it is wrong for the prosecutpr.to
11 ' inject his own personal.—-

12 - JUDGE VANSLYKE: Wait a minute; Mr.

13 Scalise. If”ydu.hayé.a problem with the

i4 demeénor.of the prosecutor, you bring it ﬁp
15. | | in another fdrm. Not today, not here. e
16 | | ~ MR. SCALISE: Okay. I just want it on
17 the recordﬁ |
18 - : JUDGE VANSLYKE: You know, I want to see
1§ ' you after we're finished here. All right?
20 MR. SCALISE: I have a right to make a
21 _. record. | |

22 JﬁDGE VANSLYKE: I want to talk to you.
23 | , ' MR. SCALISE: I have a right to méke a

o | | . BELMONTE
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record.

JUDGE VANSLYKE: Mr. Scalise, that last
remark just cost you fifty dollars, a fifty
dollar fine. |

'MR. PAGANO: I'll pay for it.

JUDGE VANSLYKE: You're starting to get
very close to béing contentious'again.\. |

MR. PAGANO: Can I go out?

JUDGE VANSLYKE: Don't you want to hear
the verdict? |

MR. PAGANO: No, I want to go outside.

JUDGE VANSLYKE: Sit down. I'm telling
you to sit down.

MR. SCALISE: Sit down.

MR . PAGANO: I'm guilty,.and.you can put
that on the record.

JUDGE VANSLYKE: :And you're in contempt
fifty dollars. I find Y6u guilty §f
harassmenf. You're fined $200, and a
hundred dollar'surcharge. ,

MR. COLUZZA: Your, Honor, if I may be
heard for.a moment. .

JUDGE VANSLYKE: Go ahead.
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- MR. COLUZZA: The victim is requesting
an order of protection.

JUDGE VANSLYKE: All right. There will

be an order of protection. When are you
going to pay -- wait a minute. We're not
done. When are you going to'pay the fine,

Mr. Pagano? It's a $200 fine and a $100
surcharge; plus the $50 for contempt.
'MR. PAGANO: God bless you. |
MR. SCALISE: Two weeks.
MR. PAGANO: How about thirty days?
JUDGE.VANSLYKE: All right. You say one

more word and you'll be in contempt and that

‘will be raised, and that won't be monitary.

MR. SCALISE: _Okay;

JUDGE VANSLYKE: Now, Mrf Pagano,. you do
have a right to appeal.. If you're going .to
aépeal, your appeal has to be initiated
within”thifty_days. We're adjourned.

(WHEREUPON, the'Trial_was concluded.)

% * * * *

BELMONTE
Reporting Services.
(315) 738-0565




10

11

12
13
14
15
16
17

18

19

20

21

22

23

108

CERTTIUF¥FICATE

I, Cynthia Belmonte, a Court Reporter
and Notary Public in and for the State of

New York, DO HEREBY CERTIFY that the foregoing

i3 a true and accurate transcript of my

stenographic notes in the above-entitled

matterﬂ

Date: March 25th, 2006

Cyntfhia Belmonte

BELMONTE
Reporting Services
(315) 738-0565




