STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to
o : - . AGREED
LARRY M. HIMELEIN, STATEMENT OF FACTS .

a Judge of the County Court, Family Court
and Surrogate’s Court, Cattaraugus County.

-

Subject to the approval of the Commission on Judicial Con’duct-
(“Commission”): | 7
| ITIS HEREBY' STIPULATED AND AGREED by and between
Robert H. Tembeckjian, Esq., Administrator and Counsel té the Commiséion,‘ and
Honorable Larry M. Himelein (“respondent”), who is represented by Terrence
Connors;-Esq.', that further proceediﬂgs éré waived qnd that the Commission shall

‘make its determination upon the following facts.

Procedural History

1. Reépondent was served with a.Forma'l Written Complaint dated
Mérch 3, 2009, aileging inter élia that, i connection with pending litigation énd other -'
efforts by judges and justices of the Uniﬁe-d Court System to secure enactment by the
Legislature of a pay raise for the judiciary, he (A) disqualified himself from cases in
which parties were represented by law firms thaf include members of the Legisla’fur.e, not
because he could not be impartial but as a tactic intended to force the Législature to pass

a judicial pay raise, (B) encouraged other judges to recuse themselves from cases



"ihvolvi_ng legislators or their law firms, without regard to their ability to be impartial, as a
‘éwe‘apon” in the effort to secure a pay raise, and in doing so deﬁigrated those judges who -
refus‘éd, (C) made public comments concerﬁjng the pay raise litigation and (D) made |
denigrating comments about legislators and; in particular, the Speaker of the Assembly,
Sheldon Silver.
| 2. Respondent ﬁléd an Answer dated Apriilk 23, 2009, in which he
denied the material aﬂegations of theComplair»lt and that his conduct constituted .
violations of the Rules, but admitting that he sent a series of emails to judges of the
_ Uniﬁéd Court Systém and that he talked with two repbrters Wofk_ing on stories about the
- pay raise litigation. ; |
3. On'May 20, 2069, the Commission designated the Honorable
“Richard D. Simé_ns, a retired Judge of the Court of Appeals, as Referee to hear and report
{indings of fact and conclusions of laﬁ. Judge Simons held the hearing on Fune 22, 2’009;
~at Which respondent and one other Wimess {a newspapér reporter) testified, and various
exhibits and ;%1 Stipulation of Facts were admitted.. Upon compietion of the hearing“
transcript, Judge Simons set a schedule for the gubmission of briefs and replies.
4, lT,his Agreed Statement of Facts is entered into prfor to the issuance
of Judge Simqns’ report. |

Respondent’s Professional Backoround

5. Respondent was admitted to the practice of law in 1976. He served
as the District Attorney of Cattaraugus County from January 1, 1982, through December

31,1992,



67. Respondeﬁt il&S been a Judge of the County Court, Family Court,
and Surrogate’s Court, _Cattaraug_us' County, since 1993, He served ag an Acting Justice
of the Supreme- Court intermittently betweelh 1997 and 2004, and continuously from 2004
to the present.\ |

7. Respondent’s co-Judge of the County, Family and Surrogate’s
Court, Cattarauéus County, ié Michael L. Nenno. | |

-' Respondent’s_Genera} Praetice a's_.r to Recusals

. 8. | Qver the years, respéndent has recused himself in several cases
where hé was familiar with a party or otherwise‘felt his impartiality miéht rea‘sc:)nably’be
quest_-ioned. : |

9. For exam}lale; in.‘1993, reépopdent presided over a criminal case 1n
which tw'd defendants werejcharged with stealing from Bush Inc‘-l-ustries,r a comparny
located in Weéteﬁ New York. Respondent disclosed that he owned 100 shares of Bush
Industries stock. The defense asked respdndent to recuse for that fe'ason. Reépoﬁdenf
beliéved that Judiciary Law Section 14 required his recusal and granted fhe request. |

10.  In June 2009, respondent recused himself from.a cﬁminal case

because the defendant is the son of a court clerk with whom respondent works.

As to Charge I
11. In April 2005, the New York State Legisldture considered but failed

o enact legislation that would increase the salaries of the so-called “state-paid judges.”

! "State-paid judges” refers to all judges _bf the state unified court system except town and village court
justices. ' :



12.  On January 2, 2007, certain members of the New York State
_ judiciary commenced Maron v. Silver, an Article 78 proceeding to compel the New York’
State Comptroller to disburse funds for a judicial pay raise. Respondent was not a party -
to this litigation. The matter is still pending.

13,  In March 2_007, the Legislature and then«Govemor’ Eliot Spii;zer
considered but failed to reach agreement on proposed legislation to increase the salaries
of the state-paid judges.

14. By June 2007, respondent had developifad su:ong personal feelings

~ about the Legislature’s failure to enact judicial pay raise legislation and began
considéring whether to recuse himself from cases involving lawyer/legislators or
members of their law firms.

15.- On June 22, 2007, respondent sent a letter {0 two law firms —
Hiscock & Barclay and Harris Beach — referring to the pay raise litigation, advising of his
intention to contribute to the litigation, and announcing his decision to disqualify himself
from litigation involving the two firms because of their affiliation with legislators. The
letter read as follows: -

“As I am sure you are aware, several judges and judicial
organizations have commenced lawsuits against the governor, the state
senate and the state assembly contesting what many believe is the unlawful
reduction of judicial salaries during a term of office. I intend to make a
contribution to that litigation and thus, I have an economic interest in its
success. It is my belief that because I have a financial interest in litigation
against the New York State Legislature, the ethical rules mandate my

disqualification in any case in which a legislator is a member of one of the
firms.



Accordingly, because you have a legislator affiliated wi;ch your firm,

I write to inform you that I am disqualifying myself from any litigation in

which your firm is involved.” .

A copy of respondent’s letter 1s annexed hereto as Exhibit 1.

| 16. At ‘ghe time respondent sent thé June .2-2,, 2007 letier, he was familiar
with Opinion 89-93 of the Advisory Committee on Judiciél'Etﬁic"s (*Advisory | |
Committee”),_ holding that a judge need 'nét- recuse where a legis.létor or amember of a
legislator’s firm appears because (;f the legislatofé role in setting the judge’s salary.”
Respondént was also aware of Opinion (7-25, in which the Advisory Committee stated
that it would not be consistent with the Rules Governing J uciicial Conduct for a judge tQ :
recuse in cases involving legislators or theﬁ law firms because of the longstanding
diépute over judicial salary increases. |

17.  Priorto seﬁding his lettef of June 22, 2007, no legislator had ever |
appé.ared before him represénting a party. Cons_equenﬂy,-respondent had never
disgualified hirﬁself froin a case involving a legislator or ra Iégis’lator’s firm.

18. _ On July 16, 2007, respondént sent a so-called “blast” e-mail3 to‘
numerous judges throughout New York Sta’te, by hitting “reply all” to a priqf&maﬂ.
Respondent’s e—m‘aﬂ_stated iﬁ part: 7“Does anyone really think that banding together or
.l'obbying toge‘;he;r or doing anything togethe.r w.ill have any effect on thoée people in

Albany?? I remain convinced that the only weapon in our arsenal is recusal on all cases

% All Advisory Opinions referenced in this Agreed Statement of Facts are annexed hereto collectively as
Exhibit 31. :
* A “blast” e-mail is an electronic mailing sent simultancously to a large malhn0 Hist. Blast lists of judges
" are available on'the court system’s e-mail server system.



where a firm has a iegislator ora relatix}e of a legislator in a firm ... Some of us may not
want to poke our fingers in the eyes of politicians (_some of us, however, might like to do
exactly that) but I firmly believe that [fecusa_l] is the only weapon we have that has any
likelihood of making some of those clowns suffer for their V'actions....” A copy of
respondent’s e-mail is annexéd hereto as M;_b_z_t 2.

19.  On fuly 11, 2007, respondent sent a blast e-mail tb numerous judges
throughout New York State in which he‘ explained that he was di_squali_fying himself from
cases involving lawyer/ legislatofs’ law firms, s;cating, “My feeling is that T would not be
recusing because I could not be impartial. I would bé _récusing because it is mandatory. I
view it tﬁis way: | made a contributi_oﬁ to a lawsuit where the legislature is a named
defendant. Ihave a direct ihterest‘ in-the plaintiffs’ success in the lawsuit, a direct
financial interest.” He further stated, “Once the lawsuit is ovér, the reason for recusal are
also oiver. It hés— nothing to do with whether I couid be impartial. 1really believe that this
is the only weapon wé héve there-a.re enough lawyers in the senate who would be very
unhappy if their cases could not be heard and their ﬁrm.s started letting them go....” Ar
copy of respondent’s e—rﬁaﬂ is annexed hereto as Exhibit 3.

20.  On September 12, 2007, several judges, including respondent’s co-
~ Judge Miéhael Nenno, commenced Larabee v. Spitzer, an action seeking a judgment
declaring that the Legislature’s failure to provide judicial pay raises violated the state
constitution.- Respondent was not a barty to this Ijtigation. The matter 1s still pending.

21.  On September 21, 2_007, respondenf sent a-blast e-mail to numerous

Jjudges throughout New York State, stating, “I am sending my check this weekend to
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support thg litigation and will send g letter to all firms in our area that have a legislator
affiliated with the ﬁrm recusing myself from their cases as long as thé litigation 1s
pending. I continue to view this as aﬁ automatic recusalj' Not until these firms sfart
letting their legislators g0 will we have any stahding at all with those clowns. .. 7 A copy
of respondent’s e-mail is annéxed hereto as Exhibit 4.

'22.' Qn September 24, 2007, respondent sent a check for $100 to Steven
- Cohn, P.C., the attorney for the petitioners in Maron v. S.;flver,‘ to support the cost of
litigation. A copy of reépondent’s check is aﬁfxexed_ hereto as Exhibit 5.

'23. Respondent’s $100 contribution did not make him a party- in Maron,
did not underwrite the action and did ot affect the confinuation of the action.

24,  On September 25, 2007, respondeﬁt sent a létter to the law lﬂrms 0f '
Harris Beach and Hiscock & Barclay. | In his letter, respoﬁdent‘stated that he had
contributed to a lawsuit against the Legislature, that he stood to benefit financially from a
successful outcome; and that he-beli.eved the Code of Judicial Conduct reQuired his
recusal from any litigation i.r..wolving.their firms because they wefe affiliated with a
member‘ of the Legislature. A ;:opy of respondent’s letter is annexed hereto as Eihlb_xt 6.

25. Michael- Nozzoljo, Esq has served in the New York State Senate
~ since f§93 and is a member of the.law firm Harris Beach. Neil Breslin, Esq., has served
in the New York State Senate gince 1997: William Barclay, Esq., has served in the New
York State Assembly since 2003; | both Mr. Breslin and Mr. Barclay are members of the

~ law firm Hiscock & Barclay.



26.  From September 25, 2007, to July 16, 2008, respondent recused
- himself from 11 cases involving legislatérs br members of a legislator’s _law firm.
217. Befo;e recusing himself from these c_z;ses, respondentiwas aware of
Advisory Opinion 89-93, Advisory Opinion 07-25, and Advisory Joint dpinion 07;84
and 07-140, Which hold that a judge is not require-d to exercise recusal when a iegiglatOr; :
or a member of the legislator’s firm, appears before the | judge, notwithstanding that the
New York State Legislature sets judicial salaries or that a judge or judge’s associétion has
filed a lawsuit against the Legislature seekiﬁg a judicial pay raise. }.Ie‘ was also aware of
‘other opinions relevant to this issuc, Joint Opinion 88-17(B), 88-34 and Opinion 88-41.
28. On Septg‘mber 25, _2007,7responde'1:_tt recused himself from H. John
Wild v. Betty Clarke, et al (Passeﬁger Bus Corp.), a .civii action for démages‘commenced
on October 30, 2006, in Supreme Court, Cattaraugus Couhty, in which Hisbock &
Barclay rep‘resented the defendant. Copie§ of the court records afe_énnexeci hereto as
Exhibit 7.
29.  On September 25, 2007, respondent recused himself from Niagara
Mohawk Power Corporation, d/b/a Naﬁo'nal Grid v. Town of Machias Assessor, etal,a
reaﬂ préperty tax certiorari commenced on July 17, 2007, in Supreme Cgurt, Cattarauéus
: County, i which Hiscock & Barclay represented the petitioner. Copies of the court
records are annexéd hereto as Exhibit 8. - |
30.  On September 25, 2007, respondent recused himself from Nz’qga_ra
Mohawk Power Corporation, d/b/a National Grid v. T own of New Albion Assessor, et al.,

a real property tax certiorari commenced on or about July 17, 2007, in Supreme Court,
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7 Cattéraugus Cbunty, in which Hiscock & Barclay represented the péﬁ'tion‘er. Copies of
the court records are annexed hereto as Ex_lg_l_’t_)gg 2‘,

31.  Sheldon Silver has served in the New York State Aséembly
since 1977. Mr. Silver has been Speaker of the Assembly since 1994. He is an attorney
and a meﬁber of the law firm Weitz & Luxenberg.

32.  On Octiober 15, 2007, respondent recused himself from Estate of
Réymond J. Dombek, a probafe proceeding in tllle'C_attarauglsl C‘ounfy Surrogate’s Coﬁrt,
comrﬁenced_ on October 15, 2007, in which Weitz & Luxenberg réprcsenteci the
petitioner.-_ Copies of thé court records are annexed hereto as m 10.

33. On Octpber 15, 2007, respondent sent a letter to Weitz &
VLL‘ixenberg, stz%ing that he .had contributed to a laﬁsﬁit against the Legislature, that he -
stood 10 béneﬁ_t financially from ar succe_ssﬁﬂ outcome, and that be believed that the Code |
- ofJ ﬁdicial Conduct required his recusal from any litigation involviﬂg the firm Eecause of
its‘ affiliation with a member of the Legislature. Reépohdeﬁt further stated, “Because
your firm is counsel to a party in the | Dombek] éase, the case will have to lbe re-assigned
to a judge able to hear your case™. A ccl)py of respondent’s letter is annexed hereto as
Exhibit 11.

34. On December 3, 2007, resp'ondentrsent a blast e-mail to numerous
judgeé; throughout New York State, stating in reference to thé Maron_ case, “Given that
decis_ioﬁ, .and assurhing that we will get boned by the legislature-a;gain,' is there anyone
who StiH_ believgs Wf__:'shouldn’t recuse”™? A copy of respondent’s e-mail is annexed

hereto as Exhibit 12.




35.  On January 3 2008, respondent fec_:use-d himself ﬁom the Estate of
Joseph E. Zynczak, a probate proceeding cbmmenéed on ‘Jl-me'?.S, 2004, m Suﬁogate’s
Court, Cattaraugus County, in which Hafris B¢ach represented the estate. Copies éf the
court records are annéxed hereto as Exhibit 13. |
36, On January 3, 2008, respondent wrote to the aﬁoﬁleys in the

- Lynczack mater stating that he beliéved that he was “mandat;)rily recused” from any case
inVoiVii;g Harris Beach because he had contributed to litigation agaiﬁst the Legis‘lature -
and Harris Beach employed a Ieg_is—lator. Respondent further sté.,ted, “I believe Judge
Nenﬁo, the only other judge in our courlfy, has élso recused so you will probably have to

- contact the adﬁinis&afive judge to find a nén—self respecting judge fo hear your case”. A -

copy of respondent’s letter is‘ included in Exhibit 14. .

- 37.  Judge Michael Nenn(; ha& recused h:imsel_f frorﬁ cases inivolving
state legislators or their law firms because he was a paﬁy to La?ﬁbee v. Spitzer. Prior to
his own rec_usal from such cases, respoﬁident was the’only Céttarau_gus County judge
hearing cases involving Jegislators and their law firms. Afier respondeﬁt’s récusal, a_ll- -
~ cases involving legjslators and their léw firms had to be transferred té judges in adjoining
counties. - - |

- 38. Oﬁ January 18, 2008, respondenf recused himself from Jason R.
C[emons v. Olean General Hospital, ez-* al., a medical malpractice action comnienced on
or about January 26, 2007, in Supreme Coﬁr’t, Cattarézugus Coﬁnty, i:n_whfc-h Hiscock &
Barclay represénted the defendant. Copies of the court records are annexed hereto as

Exhibit 15.
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39.  On February 28, 2008, respondent recused himself from the Estate
of Robert J. Wagner, a probate proceeding comrﬁeneed on or about February 27, 2008, in - 7
Sﬁrrogate’s Court;_ Cattaraugus Coﬁnty, in which Weitz &Luxenberg represented the
: ﬁetitioner. Coeies of the eourt reeords are anmexed hereto as Exhibit 16. |

o 40. | On April 10, 2008, then;Chief Judge Judith Kaye commenced a

lawsuit, Kaye v. Silver, seeking inter alia an order retroactively adjusting the salariee of
State-paid judges.. | |

41. On April) 24, 2008, the ‘Advisory Committee issued Joint Opinion
| 0_8-76, 08-84, 08-88 and 08-89, holdiﬁg inter- alia that State-paid judges are not parties to
the Chief Judge’s lawsuit and are not required to recuse when a legisiater or a member of
the legistator’s firm appears. Reepondent was aware of Joint bﬁinidn 08-776, 08-84, 08- |
88 and 08-89. |

42.  On May 6, 2008, respondenf recused himself from the Eslezte of
'Eloise!f. Fall, a probate proceedir;_g commeneed on May 5, 2008, in Surrogate’s Ceuft, _
Cattaraugus Codnty, n Whi_Ch Harris Beach represented the petitionef. Copies of the |
court records are annexed hereto as Exhibit 17.

43, Qn July 1, 2008, respondent recused himself from the Estate of

Henry G. Ruth, a proi::ate proceeding commenced on June 4, 2008, in Surrogate’s Court,
Cattaraugus County, in which Weitz & Luxenberg appeared for the petitioner. Copies of
the court records are annexed hereto as Exhibit 18. |

44.  On July 16, 2008, respondent recused himself from the Estate of

Donald C. Bliven, a probate proceeding commenced on March 7, 2005, in Surrogate’s
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| - Court, Cattaraugus County, in which Weitz & Luxenberg represented the petitioner.
Cobies of the couﬁ records are annexed hereto as Exhibit 19.

45 On July 16, 2008, respondent recused himself from the Estate of
-Claude F. Glenn, a probate proceeding commenced on or about August 16, 2007, in the
Surrogate’s Court, Cattaraugus County, .in Which Weit; & Luxenberg represented the
petitioner. Copies of the court records are annexed .he;reto as M 20.

46. | Respondent’s decision to recuse himself from cases involving the
law firms of Hiscack & Barclay, Harris Beach and Weitz & Luxenberg was unrelated to
his ability to be impartial with réspect to the litigants represented by. those firms or the
individual lawyers who appeared on their behalf. |

47. - Respondent did not attempt to obtain a remittal of ,di"squaliﬁcatioﬁ_ in
any of the eleven cases in _Which he exercised recusal due to the involvement of a
legislator’s law firm. |

| 48.  Respondent diéqualiﬁed himself from éaées involving the law firms
of Hiscock & Barclay, Harris Beach and Weitz & Luxenberg because of his ov‘vnr
interpretation of the Ruleé, while also expressing his opinion that recusal was proper as a
tactic-iﬁ furtherance of the judiéiary’s interest in haviiig the Legislature approve pay
raises for the judiciar‘y-. | |

49. . Between July 10, 2007, and April 23, 2008, respondeﬁt sent 11 blast
e-mails to numerous judges throughout New York State, concerning the failure of the -

Legislature and the Governor to enact pay raise legislation. In each instance, respondent
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hit “reply all” to respond to a priof ¢¥mai1, without knowing who, or how many people,
would receive his e-mail. -

50.  On November 9, 2007, requndent Sent a blast e;mail to numeroué
| judgeé throughout New York State, stating, “Both of us Cattaraugus County have recused
ourselves (I even gét a case from the speaker’s ﬁrm\ frofn which I could gleefully recuse
. rﬁyself). Wﬁy doesn’t every judge in the state immediately recuse? Grow some stones
péeple. Howill alwayé be the only weapo;l we have. Use it or lose it A copy of
reép_on_deﬁt’s e-mail 1s an‘nexed heféto as M 2_1 . o

5. On Decémber 19, 2007, reépondent sent a blast e-mail to Aumerous
judges throughout New York State, sfating inte alia, “How can any self respecting judgé
even consider sitting o1 a case with a legisla_tor ina firm? -When:Shelley’s ﬁml can’t get
a divorce heard 01; will probated or a trial date, see if that doesn’t spur some aetién. And
maybe some of his contributors could ask for their money back...”. A copy of
‘respondent’s e-mail is énnexed hereto as Exhibit 22.

52. - On D;zcerﬁber 20, 2007, respondent sent a‘biast e-mail to numerous
Judges throughout New York State, stating that “{t}he problem is that most of the NYC
jﬁdges are too gutless to recuse them’selves from that firm’s cases ... _[R]ecuSaI 15 the best
weapon we have but it requires every judge in the state in order to be successful. I would
hope that Judge Kaye would simply mandate it.” -A' éopy of respondent’s e-mail is
ar‘me:xed= hereto as M 23. In another bl-ast. e-mail to numerous jﬁdges on the same

date, respondént listed the counties in which Speaker Silver's law firm, Weitz &
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i Luxenberg, had cases pendiﬁg, and asked “HQW about é_veryone recuses by 5:00 todély?” '
A copy of respondent’s e-mail is annexed hereto as Exhibit 24. |
53.  On January 4, 2008, respondent sent a blast é—mail to numerous

judges ti];‘oughout New York State, in reply to an ¢-mail f_rom then-Chief -Judgé Kaye and
Chief Administrativé Judge Ann Pfau, stating, “The ONLY Wéy anything will happen is
if you exercise some leadership and commence a -lawsﬁit'and MANDATE that all judges
in the state recuse themselves from any civil cases where a law firm has any ;onneciion
toa l;:gislator If you QOn’t mandate it, the wimp judges in the city won’t recuse.” A
copy of respondent’s e-mail is annexed hereto as M 25.

| 54,  On April 1, 2008, respondent sent a blast e-mail to numerous Jjudges
throughout New York State, sfating that recusal should not Se persbnal, fiJt sho_pﬂd be -
mandated in _é.ll Cases. -1f its personal, its useless.” A copy of respondent’s e-mail is
annexed.hereto as __E_XM 26. |

f

55. Qn April 3, 2008, respondent sent a blast e-mail t0 numerous judges
througho_ﬁt New York State, stating, “{W]e need to get the chief jtidge to mandate
| recysal. If left to the individual judges, too many wouldn’t do it. Some would only
fécuse for one house or fhe other and the lackies in the ¢ity would be afraid to offend the
powers that be.” A copy of respondent’s e-mail is annexed heréto as Exhibit 27.
| 5_6. On April 23, 2008, respondent senta biast e-mail to nufnerdus

. judges throughout New York State, stating, “[M]ost of the judges in the city are absolute

wusses ... I now know why SO rhany upstaters would like nyc to become a separate state.
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The upstaters would get,ar‘raise and the onés in the city would stay being toadies for the
politicians.” A copy of respondent’s e-mail is annexed hereto as Exhibit 28.

57. Respondent’s e-mails were an ajrtempt to encou?agie qi:her judges to |
recuse in lawyer/legislators® 'law.- firm cases, not because th_éy could not be impartial but
asa litigation tactic in the judiciary’s ongoing Batt_le for a pay raise.

58.  Respondent intended to use recusal as a “weapon” to creafe a
hardship for _IaWyer/ legisiators by causing their clients to discharge them, forcing them to
find alternative venues for their Iitigatién, creating difficulties for them within their law
f‘ms, and otherwise causing the lawyer/legislators to. suffer .ﬁnancially and p.;rhaps lose
their law firm jobs.

59.  Respondent intended that.these ﬁnancial hardships wqul'd bring
“pressure to bear upon” the iawf,ferflégiSIators fo enact a judiciai pay raise. |

60 , Resprondenf stOod to gain thqusands of dollars per year were pay;
raise Iegislation to .be enacted. o |

-61. | In 2007 respondeﬁ_t sent a blast e-mail to numerous judges
- throughout New Yoﬂ( State in which he referred to Mr. Silver as a “slug”. Respondent
défmes the term siug as a dié_tasteful creature that is large, slimy and worm-like.

62.  In April 2008, Bruce Golding, a reporter for the New York Post,

‘_calied respondent at his chambers, identified himself as a reporter, and asked respondent
whether he planned to recuse himself from cases involving Weitz & Luxenberg.
Respondent acknowledged that he was fecusing himself from Weitz & Luxenberg’s -

cases. Respondent confirmed to M, Golding that he had written an e-mail to fellow
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judges. In tﬁat e-rnnaﬂ he referred to Speaker Sﬂve‘:rlas a “slug”. Respondent made no
effort to retract, temper or otherwise persuade Mr. Golding not to report his reference to
Speaker Silver as a ;‘slug.” o

| 63.  On April 27, 2008, in both its print and website editions, the New
York Post published Mr. Golding’S article on his conversation with respondent. A.copy
of the article is annexed hereto ;'13 Exhibit 2_9_ The article included a picture of
respondent, whic'h,resbondent had provided on Mr Golding’s reqﬁest.

64.  On April 29, 2008, Erin Billups, a reporter for News 10 NOW; called

fespondent.‘ Ms. Billups identified herself as a reporter and asked respondent about
judicial recusai fr01ﬁ cases involving law firms associated with members éf ‘the New
York State Legislature.

| 65. Respbndent told Ms. Billups that he believed that when then-Chief
Judge Kaye filed her lawsuit, she should have made recusal mandatory for_ all judges
when a legislator or a -Iegislator’s firm appears on behalf of a party. He also told Ms.
Billups that there wére a number of Judges, espeéiaﬂjf upstate, who will continue to |
recuse theméelves until they gét a pay raise. |

66.  On April 29, 2008, an article v;/ritten by Ms. Billups was pﬁb_lished

on www.capitalnews9.com, and her report ran on television Channel 10 in Albany. A

. copy of the article is annexed hereto as Exhibit 30.
67.  Ms. Billups’ article quoted respondent as sayin;g, “I think it’s unfair,
I think it’s a conflict of interest. I think it’s always been a conflict of interest and the

legislature has no one but themselves to blame for having brought it up now.”
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6-8‘. The article quoted respondent as saymg, “The judges in NYC, who
by in large are appomted by the poht1c1ans don’ thave the guts to do it, and that’s where
‘most of the lawyer legislature 1s from ... What we’re saying is you’ll ‘have fo geta

- different lawyer. That doesz;’t do anything to the merits of the person’s case.”

69.  Respondent made Vthe statements attfibutegi to him in Ms. Billups’
article. o |

70. | Respondent had prior experie’ﬁce asa judge déaling with reporters,
and I';e was aware that the Rules Governing Judicial Conduct prohibited judges from
making public comments on pending cases.

71.  Respondent knew thz_tt the Maron case, the Larabee ca-Sé and thé
Chief Judge’s case were pending when he spoke to Mr. Golding and Ms. Billups..

72. | Réspdndent knew that he could have ended the cénv'efsations with
Mr. Golding and Ms Billups at any point.

73. By reason of the foregoing, respbndent should be disciplined for
cause, puréuant to Article 6, Section 22, subdivision (a), o‘fA-thg Constitution and Section
44, subdivision 1, of the Judiciary Law, in that respondent failed to uphold the integrity
.and independence of the' Jjudiciary by failing to maintain high standards of conduct so that
the integrity and indépendeﬁce of the judiciary would be preserved, in violation of |
Section 100.1 of the Rules; failed to avoid impropriety and the appeafance of impropriety |
in Vthét he failed tc respect and. comply with the law and failed to act at all times in a

“manner that promotes public confidence in the integrity and impartiality of the judiciary,

in violation of Section 100.2(A) of the Rules; and lent the prestige of judicial office to
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advance his own private interest and the private interest of otherﬁ, in violation of Sectibn
100.2(C) of the Rules; failed to perform judicial duties without bias or prejudice against

. lawyers éfﬁiiated with legislators, in violation of Section 100.3(B)(4j of the Rules, failed-
to accord to every person who has a legal interest in a prdceeding, or that pE:r_son;s
lawyer, tﬁe right to be heard acéofdi_ng to law, in violation of Section 100.3'(8)(6) Q‘f the |
Rules, and m_éde pﬁblic comments about a party in pending .litigatioh, in violation of
Section 100.3(B)(8) of -the Rules; and failed to conduct his extra—judicial acltilvities SO as

* to minimize the risk of conflict with judicial obligations, in that he cast ’reas'onable doubt
on his capacity to aéf_ impartially as a judge, in violation of Sectim; 100.4(A)( 1} of the
Rules, detracted froin the digﬁity of judicial office, in violation of Section 100.4(A)2) of
the Rulés, and engaged in conduct that interfered with the proper. performance of judiciai
duﬁes, in violation of Section 100.4(A)(3) of the Rules. --

Factors in Mitigation

74. On reflection and after the hearing before the Referee in this matter,
respondént recognizes that it was wrong for him to use recusal as tactic iﬁ furtﬁerance of
‘his interest in achieving legislative approval of a judicial pay faise, that it was wrong for
him to encourage other Judges to use recusal for the same purpose, and that it was wrong
for himrto‘ disparage those judg;:s who did not recuse themselves from cases as he did for
that purpose, and that it was wrong for him to refer to a party to the judicial |

compensation litigation, Assembly Speaker Sheldon Silver,\as a “slug” in a widely

circulated e-mail. .
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75.  As to the cases at issue involving clients of Hiscock & Barclay,
Harris Beach and Weitz & Luxenberg, although other judges had to preside over such
cases after respondent recused himself, there wais no discernible detriment to the litigants

or lawyers, whose cases were heard by other judges in Caﬁaraugus County.

IT IS FURTHER STIPULATED AND AGREED that respondent
withdraws from his Answer ary denials or defenses inconsistent with this Agreed

Statement of Facts.

IT IS FURTHER STIPULATED AND AGREED that the parties to .
this Agreed Statement of Facts respectfully recommend to the Commission that the
appropriate sanction is ﬁub‘lic Censﬁfe bdsed upon the judicial misconduct set forth

above.

IT IS FURTHER STIPULATED AND AGREED that ifthe
Commissioﬁ accepts fhi-s Agreed Statement of ;Eacts; the parﬁes waive oral argument
and Waive further submissions to the Commission as to the issues of misconduct and
sanction, and that the CommiSSion shall thereupon ixﬁpése a public Censure without
further submiésion of the parties, based solely upon this Agreed Statement. If the
Coﬁlmission rejects this Agreed Statement of Facts, the matter shall be returned to the
Referee and the statements made herein shall not be used by the Commission,

respondent or the Administrator and Counsel to the Commission.
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. Hoxk ab}e Larrv “\eI Hzmeiem
Respondent
Dated: 12/4/09 / VI, W

Terrence M. Connors, Esqg.
Conpors & Vildrdo, LLP
Adtorney for Respondent

patea: (2 &t/ 0 q_. | Q%L}HT "

Robert H. Tembeckiian, Esqg.
Admvnisirator & Counsel tn the Cammzsgaw
{John J. Postelj, Of Counsel
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T 22,2007 recysal /e,ﬂ%r_

O
June 22, 2007,

Hiscock & Barkley, 1LLP
Attention: Managing Partner
1100 MBT Center

'3 Fountzin Plaza
Bufialo, New York 14203

Oear Sir or Madam:

its agaipst the governor,
I are aware, several judges and judical organizations have :301':~sr1'{l§r1eec:lfijz:;mdlsgat ;%an&s S e of
o atamlfg r’i;g C;ljate assemb[y contesting what many believe is the unlawful redu&stolr; ?ts Lo iy bt ot
et s{tenndeti make a contribution to that litigation and thus, I have an economic Lgi:eremm] s C&mandate o cﬁsquallﬁcatlon
g:;:ﬁczeusg ;nh:\.'e a finandal interest in Etigation against the New York State Legisiature, the
in any case in which a legislator is 2 member of ane of the firms.

am di uahfymg myself
Acoordingly, because you have a legisisior afﬁkated whith your firm, I write 1o inform yﬂ.J that i iscy |
from any lifigalion in which your firm is nvolved.

Very truly yours,

Larry M. Himelein
LMH:kje

cet Hon. Sharon Townsend
Hom. Michag! Nennp

Hon. Sharon Townsend

District Administrative Judge
Eighth Judidal Dristricy

92 Franklin Street

Buffalo, New York 14202

Hon. Michaal L. Nepnp
One Leo Moss Drive
Olean, New York 14760

Harris Beach PLIC

Attention; Managing Parther
726 Excharge Streat

Suite 1000

Buffalo, New York 14210




Erom; Larry Himeisin

Tat
Drater 7/10/2007 10:35 AM
Subjeock: Ra: Fwd: Messaga from the Chief Judgs

Does amyone really think that banding togather or lobbying wosther o doing anything togathar will fave any =ffect on thoss peopie
I Albany?? 1 remain convinced that the onty weapon in our arsenal i recusal on all cases where & firm has 2 lzgiglator or a reletive
of & leglslator in & B, Howaver, that will take sorme stonss on our part. Some of us may not want @ poke owr fingars In the eyes
of the politidens (some of us, however, might fikes to do exartly that) but I-firmly befisve that I the only weapon we have tat nas
any likelihood of making sotme of thosz downs suffer far their actions. Doas everyons reatize that we have not even kept pace with
inflation since the state took us pver? Is therg another stais amployes in NY in thaiboat? ‘

7 Larry Himelsin
Cattaraugus County Court




. - Bpr 29 20 11-0L RV,

Fromt Larry Hirnaisin

o E— S —
Date: 7/11/2007 :06 AM

Subjoct: Re: Rerusals

My fealing i that T would not b2 recusing because T could not be impartial, T woukd be recusing because itis mandatory. Iview &
this way: 1 made 2 contribution I a lawsuit where tha legislature is a named defendant. I have a diract inferest in the plaintiifs
success in the lawsuit, & direct financial inkerest, How cotld 1 not ba recused fom a lawsult whare & menber of the same
legisiature i 3 member of one of the firms involved in my lawswit? Back before they ehanged the rulss T was ssked (and ggreed) i
recuse myseif in 3 crivinal cess where the dafendant was accused of stealing from g company of which § owned 3 whopping 100
shares B stock. How can the legislature stimton not be 8 mandatory recusal? Once the lawsilt 15 over, e reasens for the

~ recusal are also over, If has nothing to do with whether I could be impartial, '

I really belleve this s the only weapon we hiave. We can form all the associations, ete we went but what makes anyone think the
three men In 2 room wib act sny diferendy? I anyone really belleves that, T want what they're smoking:. A5 to Bruns nat belng &
Tawyer, there are encugh lawyers in the senate who would be very unhappy i their cases rould not be heard and their firms starizd
izding them go. We sithar take sedous scton or we will forever be in the sarme pogllion we are in ioday. :

Laﬁv Himeldin




Feorm: Larry Himelain

Tou
Dates 9/21/2007 10:33 A
Subjact: Ra: 16 TONS AND WRATYA GET

Armen. Tam sending my check this waekend to suppont the Utigation and will sehd & fetter to all firms in owr area "»_hatlha\"'—’
s legistator afflilared with the fim recusing myself from thelr casas &5 long asthe itlgetion & pending. I continue w view
this 25 an auromatic recusal, Not untii these firrns start lstting thalr legisiators go wilt wa hiava any standing at ail with
those downs. Its Hime we stood up for oursalves - no one glse is golng to.

> > N1 /2007 10:28 AM 5> > o

Unlest you are prepared to 8o sormething other than whine abott this stuff than you deserve exactly what you are receiving:
Chief Judge Kaye has been absohitely usetess throughout this entire debacle. T st think she should resign ar at the very Jeagt keap
her mouth shit agout the lewsult. Her legacy will dearly be the destruction of the judidary in the state and 8 refegation o
subsatvient sEnts in our consdtutional scherna, She has baen more concemad about sticking Up 1o the governer and tha
keglsiature 1o protect all of her polifeslly correct dnd peycho-babhling programs and has been a total disgrecs &3 2 lgader - she
showld go and take her OCA hing end Kssing toadies with her, : i :

Tne governar has lied to us and the legislature hias fizd (o us, They are represented by the Attormey Generals office- I art not
nandling any ceses where the AG's ofice Is involved because T could not be fetr aad impartial. WE are CONSTITUTIONAL officars
anG oUr power comes from the Constitution not QCA or the ather bwo branches and inherent in that shouki be the ndhf of self-

. presarvation, . Thzss people an2 stesling From us and demeaning the integrity of o judicial positions and we do nothig! Thank
God for ths lawsuils atthough T am sure DCA will do wiat the Chief 3udoe has besn daing -that'is brying o underining [tevery
chance they get. : v ’ ) o _ : ]
badB:Y ht;he way whataver happened {6 her reguest, as sbsurd as it was, for opinions from the Comptroller snd tha AG? This wes way

(April _ ) . < Lo
© Lasty, our administrative futigs refused to bave 3 spring meeting last vear and to date no fall megting s bean scheduled,
Since this & my Z2d yesr as 3 judge and the first dme evar we have not fied both a spring and a fall mesting [ am just wonzenng if
that ardar came from on high- you know thoesz people so concermned with represesting us propery.
How long ar= we going te ke thiz orap from thess people?? T o
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STATE OF NEW YORK
UNIFIED COURT SYSTEM
CATTARAUGUS COUNTY COURT

?os:faeulius Comiy Bm]d;ﬂj& ﬁl . . 17 Camzrzngns Covnty Building
1701 Lipcoln Averuz, Smme 11 3 oart Stres
Clean, Now Yok 1476801131 !’Z&w;ﬁ !g a/ Linle V._H_CG-—;,CB( S;’ro—iz 14755
(716) 573-5035 (716 5389111
MICHAEL L. NENNO _ September 25, 2007 SANDRA A. WOGICK
Fudga ChigfClerk .
LARRY M. EIMELEIN -
Sudge
Harris Beach PLLC Hiscock & Barkley, LLP
Attention: Managing Partner Aftention: Managing Partner
726 Exchange Street © 1100 M&T Center
Suite 1000 3 Fountain Plaza
~ Buffalo, New York 14210 Buffalo, New York 14203

Dear Sir or Madam:

I write because I am informed that you have a member of the New York State Legislature
affiliated with your firm. IfTam incorrect, please advise.

- Yesterday, I made a financial confribution o a lawsuit in which the New York State
Legislature is a named defendant. Because I have contributed financially to the litigation, and
will benefit financially from a successful outeome, 1 believe that Carmon 3 of the Code of
Judicial Conduct requires me to recuse myself from any litigation in which your firm is involved.

Therefore I have directed the clerk of the court to remove ffom my docket any cases in
which your firm appears. Thank you,

Very truly yours

i/l Hlmelem

LMH:je

cc: Hon. Sharon Townsend .
Hon. Michael L. Nenno, Supervising Judge
For Cattaraugus County
Ms. Sandra Wogick, Chief Clesk
Cattaraugus County Supreme Court




DELIVER THESE PAPERS TO YOUR AUTOMOBILE
LIABILITY INSURANCE CARRIER IMMEDIATELY. YOUR
FAILURE TO DO SO MAY RESULT IN THE LOSS OF COVERAGE.

STATE OF NEW YORK
SUPREME COURT : COUNTY OF CATTARAUGUS
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H. JOHN WILD As Co-Administator of
THE ESTATE OF HOLLY JOCELYN WILD Deceased

84 Jefferson Street
Cattaraugus, NY 14719

HOLLY M. GODDARD, As Co-Administrator of -
THE ESTATE OF HOLLY JOCELYN WILD, Deceased

11410 Lakeshore Boulevard
Bratenahl, OH 44108-1022

Plainiiifs,

V.

BETTY L. CLARKE 5
8984 Round Top Road
Forestville, NY 14062

JAMES D. CLARKE
8984 Round Top Road
Forestville, NY 14062

PASSENGER BUS CORPORATION:

411 Washington Avenue
Kingston, NY 12401

JOHN H. BROCK
248 Lowell Road
Kenmore, NY 14217
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TO THE ABOVE NAMED DEFENDANT(S):

&,

SUMMONS SERVED

WITH COMPLAINT
TATET

Index No.:
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YOU ARE HEREBY SUMMONED and required to serve upon Plaintiffs’
attorneys an ansvﬁer to the complaint in this action within Wenty (20} days after the
service of Vthis summons, exclusive of the day of service, or within thirty (30) days after
service is cofnplete if this summons is not ;ﬁersbnally delivered to you within the State of
New York. In case of your failure fo answer, judgment will be taken against you by |

default for the relief demanded in the complaint,

The basis of the venue designated is the residence of the plaintiffs, which

is:

County of Cattaraugus and State of New York.

DATED: Buffalo, New York
October 24, 2006

Yours, etc.,

THE BARNES FIRM, P.C.

David M. Goodman, Esq.
Attorneys for Plaintiffs

17 Court Street, 7th Floor
Buffalo, NY' 14202-3290

(718) 854-2020




 STATE OF NEW YORK
SUPREME COURT : COUNTY OF CATTARAUGUS
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H. JOHN WILD As Co-Administrator of

THE ESTATE OF HOLLY JOCELYN WILD, Deceased

and HOLLY M. GODDARD, As Co-Administrator of

THE ESTATE OF HOLLY JOCELYN WILD, Deceased
Plainﬁffs, COMPLAINT

V.

»J
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BETTY L. CLARKE, JAMES D. CLARKE,

PASSENGER BUS CORPORATION and
JOHN H. BROCK,

Y LAY

90, Wy &t () O£ 90

Defendants.

giid
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NG A

***************************************************ﬁ**************

Plaintiffs, above-named, by their attorneys, The Barnes Firm, P.C,, for their

complaint against defendants, above-named, allege upon information and belief.

1. Atthe time of her death, plaintiffs' decedent, Holly Jocelyn Wild was

a resident of the -County of Cattaraugus and State of New York

2. At all times herein relevant, plaintiff, H. John Wild, has been a

resident of the County of Cattaraugus and State of New York

3. Atall times herein relevant, plaintiff, Holly M. Goddard, has been a

. resident of the County of Cuyahoga and State of Ohio.

4. Pursuant to a decree of the Surrogate's Court of State of New York

County of Cattaraugus, dated July 12, 2006, awarding Limited Lefters of Administration

plaintiffs, H. John Wild and Holly M. Goddard, were appointed the Co-Administrators of
The Estate of Holly Jocelyn Wild.



5, On or'about Aprit 24, 2006 at approximately 9:45 a.m., plaintiff, H.
John Wild and plaintiifs decedent, H-ofly chelyn Wild, deceased, were the co-titled
owners of a certain 2003 Subaru bearing New York State License Plate Number
CGZ1283.

é. At all times herein relevant, defendants, James D. Clarke and Beﬁy
L. Clarke, have been residents of the County of Chautaugua and State of New York.

7. On or about April 24, 2006 at approximately 9:45 a.m., defendant,
Jamés D. Clarke, was the ownér-of a certain 1999 Subaru bearing New York State
License Plate Number AYM4315.

8. On or about April 24, 2006 at approx:mately 9:45 a.m., defendant
Betty L. Clarke, operated the vehicle described in Paragraph 7 above with the full
consent of the owner, defendant, James D. Clarke. | |

9. Onor about April 24, 2006 at approx;mately 9 45 a.m., defendant,
Betty L. Clarke, operated the vehicle descnbed in Paragraph 7 above with the full
knowledge of the owner, defendant, James D. Clarke. _

10.  On or about April 24, 2006 at apprbxin;iately‘ 9:45 a.m., defendant,
Betty L. Clarke, operated the vehicle described in éaragraph 7 above with the full
permission of the owner, defendant, James D. Clarke. |

11. That all times herein reieﬁant, defendant, Passenger Bus
Corporation, was, and is, a New York State domeéﬁc business corporation, active and
in good standing, and organized and existing pursuant {o fhe laws of th_e State of New

York.



12. At all imes herein relevant, defendant, Passénger Bus Corpbration,
has conducted business in the State of New York, and Passenger Bus Corporation has
maintained a place of business in the State of New York.

13. At g!l times herein relevant, defendant, Paésenger Bus Corporation,
has transaéted ,businesz'a in the State of New York, Passenger Bus Corporation has
e'ntered info contracts fo supply goods or Passenger Bus Corporation has regulariy
done and solicited business in the State of New York; and Passenger Bus Corporation
has engaged in other persisteni courées of conduct within the State of New York; aﬁd _
Paséenger Bus -Corporation haé derived substantial revenue from goods sold and/or
services rendered within the State of New York.

14. At all times herein relevant, defendant, Passenger Bus Corporation,
has owned, tsed or poss_essed real property situatgéd within the State of New York.

15.  This " Court has. personél -jurisdicﬁon‘ over Passenger Bus
Corporation purs;;ant to CPLR 302(a). |

16. At all imes herein relevant, upon information and belief, defendant,
| Joﬁn H. Brock, has been a resident of the County of Erie and State of New York.

1? On or about April 24, 2006 at approximately 9:45 a.m., defendant,
Passenger Bus Corporation, was the owner of a certain coach bus bearing New York
 State License Plate Number 15603PA.

18.  On or about April 24, 2006 at approximately 8:45 a.m., defendént,
James H. Brock, operated the vehicle mentioned in Paragraph 17 abové with the full

knowledge of the owner, defendant, Passenger Bus Corporation.



19.  On or about April 24, 2006 at approximately 9:45 a.m., defendant,
James H. Brock, operated the vehicle mentioned in Paragraph 17 above with the full
permission of the owner, defendant, Passenger B_us Corporation.
20.  On or about April é4, 2006 at approximately 9:45 a.m., defendant,
James H. Brock, operated the vehicle mentioned in Paragraph f? above with the full
consent of the owner, defendant, Passenger Bus Corporation.
21. On or about April 24, 2006 at approximately 9:45 a.m., defendant,
James H. Brock, was acting within the scobe of  his employmen‘.c for Passenger Bus
Corporation. _ .
| - 22..  On or about April 24, 2006 at approximétely 9:45-a.m., defe‘n;i_ant,
James H. Brock, was a servant of defendant, Passenger Bﬁs Corporation. -
23. .On or about April 24, 720(‘)6 at approximately 9:45 a.m., defendant,
James H. Brock, was an agent of defendant, Passenger Bus Corporation. |
24. . On or about April 24, 2006 at approximately 9:45 a.rm., défendarat,
~James H. Brock, was an employee of defendant, Passenger Bus Corporation. |
25.  On or about April 24, 2006 at approximately 9:45 a.m., plaintiffs’
decedent, Holly Jocelyn Wild, operated the vehicle described in Paragraph 5 above in
the northbound lane of Route 60 at Eagle Road in the Town of Pomfret, County of
Chautauqua and State of New York. 7
26. On or about April 24, 2006 at approxirﬁately 9:45 a.m., defendant,
Betty L. Clarke, operated the vehicle described in Paragraph 7 above in the northbound
.Iane of Route 60 at Eagle Road in the Town of Pomfret, County of Chautaugua and

State of New York.



27.  On or about April 24, 2006 at approximately 9:45 a.m., defendént,
John H. Brock, operated the vehicle described in Paragraph 17 in the southbound fane
of Route 60 at Eagle Road in the Town of Pomfretf, County of Chautaugua and State of -
New York. )7 |

28.  On or about April 24, 2006 at approximately 9:45 a.m., the vehicle
being operated by defendant, Betty L. Clarke, cams into oolntact with the rear-end of the
vehicle operated by plainfiffs’ decedent, Holly Joceiyn Wild, deceased, causing the
vehicle to spin into the southbound lane on Route 60 at Eagie Road in the Town of
Pomﬁ-'_et, County of Chautauqua and State of New York.

20.  On or about April 24, 2006 at approximately 9:45 am., the bus
being operated by defendant, John H. Brock, came into _contact with- the vehicle
operated by plaintiffs’ decedent, Holly Jocelyn Wild, deceased, on the soﬁthbou_nd lane
of Route 60 at Eagle Road in the Town of Pomfret, County of Chaﬁtauqua and Staté of
New York. |

AS AND FOR A FIRST CAUSE OF ACTION AGAINST
DEFENDANTS JAMES D. CLARKE AND BETTY L. CLARKE

30. Plaintiffs repeat and re-allege Paragraphs 1 through 29 above as if
set forth in their entirety herein.
31. The incident described in Paragraph 28 above occurred as a result

of defendants, James D. Clarke and- Betty L. Clarke’s negligence and/or recklessness
without any ‘negl}gence attributabie in any measure 1o plaintiffs’ decedent, Holly Jocelyn
Wi[d, deceased.

32.  Plaintiffs’ d_ec:ederat, Holly Jocelyn Wild, died as a result of

defendants, James D. Clarke and Betty L. Clarke’s negligence and recklessness.

5



AS AND FOR A FOURTH CAUSE OF ACTION AGAINST DEFENDANTS
PASSENGER BUS CORPORATION AND JOHN H. BROCK

40. Plaintiffs reiaeét and re-allege Paragraphs 1 through 39 abo\{e as if
set forth in their enﬁre‘_[y herein. - |
41.7 The iﬁcident described jn Paragraph 29 above occurred asla resuft
of defendants, ?assehger Bus Corporation and John H. Brock’s négligence and/or
~ recklessness.without any negligence attributable in any measure to plaintiffs’ decedent,
Holty Jocelyn Wild, deceased.
| 42.  Plaintiffs’ decédent, Holly qocelyn Wild di’ed as a result of
defendants, Passenger Bus Corporation -and 'John H. Brock's negligence and
- recklessness. 7 7
43, . The limitations of liability set forth in CPLR Article 16 do not apply
and one of the exemnptions set forth in §1602 of the CPLR appliés.
44,  As a result of the negligence and/or recklessness of defendants,
Passenger Bus Corporation and John H. Brock,'biaintiﬁs have suffered damages in an
amount which exceeds tﬁe monetary jurisdibtionai Iimits of all lower Cou&s.

AS AND FOR A FIFTH CAUSE OF ACTION AGAINST DEFENDANTS
PASSENGER BUS CORPORATION AND JOHN H. BROCK

45.  Plaintiffs repeat and re-allege Paragraphs 1 through 44 above as if
set forth in their entirety herein.

46.  Plaintiffs’ decedent, Holly Jocelyn Wild suffered conscious pain,
suffering and résuiting damages prior to her death and said conscious pain, suffering
and damages were caused by defendants, Passenger Bus Corporation and John H.

Brock’s negligence and/or recklessness.



47. As a result of plainiiffs’ decedent, Holly Jocelyn Wild's conscious
pain and suffering, the plaintiffs demand from defendants, Passenger Bus Corporation
and John H. Brock, an amount which exceeds the monetary jurisdictibna% limits of all

lower Courts

AS AND FOR A SIXTH CAUSE OF ACTION AGAINST DEFENDANTS
PASSENGER BUS CORPORATION AND JOHN H. BROCK

48.  Plaintiffs repeat and re-allege Paragraphs 1 througﬁ 47 above as if
set forth in their entirety herein. ' 7

49. As a result of the wrongful death of plaintiffs’ decedent, Hoﬂy
Jocelyn Wild, the plaintiffs demand from defendants, Péssenger Bus Corporation and
John H. Brock, an amount which exceeds the monetary jurisdictional limits of all Iowér

courts.

AS AND FOR A SEVENTH CAUSE OF ACTION AS AGAINST DEFENDANT
PASSENGER BUS CORPORATION

50. Plaintiffs repeat and re-allege Paragraphs 1 through 49 above ;as if
set forth in their entirety herein. 7
51." That at the date and time of the occurrence alleged herein,
“defendant, John H. Brock, was an employee of defendant, Passenger Bus Corporation.
52. That at the date and time of the occurrence alleged herein,
defendant, John H. Brock, was acting within the scope of his employment with
defendant, Passenger Bus Corporation. |
53. That defendanf, Passenger Bus Corporation, was negligent in their

hiring of defendant, John H. Brock.



54. That defendant, Passenger Bus Corparation, was negligent in their
training of defendant, John H. Brock.
| 55._ That defendant, Passenger Bus Corporation, was negligent in their
retention of defendant, John H. Brock.
- 56.  That such négiigence was a proximate cadse in the happ_ening of
the occurrence described in Paragraph 29, infra. |
57. Therefore, pléinﬂﬁs demand judgment against defendan’g,
Passenger Bus Corporation, in an amount that exceeds the juri'sdictioﬁal limits of ali _
lower Courts. -
WHEREFORE, plaintiffs demand judgment against defendants, jointly and
severally, as follows: B
(a) In the First Cause of Action in an amount which exceeds the
monetary jurisdictional limits of all lower-Courts
(b) In the Second Cause of Action in an amount which exceeds thé
moneiary Jurisdictional limits of all lower Courts
(¢ In iher Third Cause of Action in an amount which exceeds the
hﬁonetary.jurisdictionaf limits of all lower Courts
(d) in the Fourth Cause of Action in an amouﬁt which exceeds the
monetary jurisdictional Iimit:;‘, of all lower Courts
(e} In the Fifth Cause of Action in an amount which exceeds the
monetary jurisdictional limits of all lower Courts
()  In the Sixth Cause of Action in an amount which exceeds the

monetary juﬁsdicﬂonat limits of all lower Courts

9



(g) In the Seventh Cause of Action in an amount which exceeds the

moneta ry-jurisdictibnal limits of alt lower Courts

Plaintiffs demand such other, further and different relief as the Court may

deem just and proper, together with the costs and disbursements of this action.

DATED: Buffalo, New York
October 16, 2006

Yours, efc.,

THE BARNES FIRM, P.C.

avid M. Goodman, 'Esq .
Atformeys for Plaintiffs
17 Court Street, 7th Floor

Buffalo, NY 14202-3290
(716) 854-2020

BY:

10
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" _g’iphen E Bames

Richard " Amico
Richard J. Bames
Denis JJ. Bastible
Paut B. Becker
Cylan J. Brennan
Charles F. Burlowit
Stephen C. Ciocca
Elizabeth G. Clarke
Qingy H, Clowe
Michael J. Gooper
Christopher D. D*Amaic
Sandy A, Fazili
Brian A. Goldstein, M.D., J0.
David M. Goodman
Gregory-J. Huether

" THE!

CJanuary 10, 2007

Cattaraugus County Clerk's Office
303 Court Street
Little Valley, NY 14755

Dear Sir or Madam:

" Judicial intervention along with our firm draft in the amount of $95.00. Please
file the original and return a file stamped copy fo the undersi
envelope provided for your convenience.

RE:

Estate of Wild v, Clarke, ef al.

Index No.: 71757

Stephen J. Lacher
John W, Looney
Michael J. Lovecchio
Brett L. Manske
James E Masiyn
John C. Murstt, Jn
Stephen J. Paluch
Secott K. Rohring
Rober A. Scalione
Gerald W. Schaffer, Jr.
Robert J. Schreck
Jeffrey C. Sendziak
John A_ Sheehan
David (0. Teach
Michael J. Williams
K. John Wright-

" Daryl P. Glambelia
Chief Operating Ofiicer

Enciosed please find an original and four copies of a Reguest for

Thank you for your cooperation in this matter.

DMG:djm

Enc.

([2)o

Very truly yours,

T

/‘7‘

David M. Goodmén

(716) 566-2260

A Professional Corporation

Offices in Buffalo and Rochester, New York
17 Court Street, Seventh Floor « Buffalo, New York 14202-3290 » Tel: (716} 854-2020 ¢ Fax: (716) B54-6291

ed in the



' REQUEST FOR JUDICIAL INTERVENTION

SUPREME COURT, COUNTY OF CATTARAUGUS INDEX NO. 71757 DATE PURCHASED: 1-11-07

For Clerk Only

H. JOHN WILD As Co-Administrator of THE ESTATE OF
HOLLY JOCELYN WILD, Deceased and HOLLY M. GODDARD, As
Co-Administrator of THE ESTATE OF HOLLY JOCELYN WILD Deceased,

IAS éntry%

Ch= -OTH

Plaintiifs, Judge Assigned
VS,
BETTY L. CLARKE, JAMES D. GLARKE, & o Jibate
PASSENGER BUS CORPORATION and JOHN H. BROCK, o=
- ]
Defendants. ok
********i’*****'k*:l’-k*********************** xxx * ok E Ak -k ) — i;..: —
: CRE =
Date issue joined: 11-20-06 Bill of Particulars served {Y/N): [] Yes [XINo 2
............................................................................................................................ i
= »
NATURE OF JUDIGIAL INTERVENTION (check ONE box on!y AND enter informationy = 23 Q, :
Request for prei:mmary conference . : [C] Nofice of petition (return date: j
: Refief sought
{1 Note of igsue anid/or certificate of readiness ‘{1 Notice of medical or dental malpractzce
. . action (specrfy )
[ Notice of motion (return date: o
Relief sought ] Statement of net worth
7] Order to show cause "
{clerk enter return date: ) . "7 wirit of habeas corpus
Retief sought other (specify:
[(Other ex parle appiication (specify:
)
NATURE OF ACTION OR PROCEEBING Check ONE box only)
MATRIMONIAL ; MAI PRACTICE
[} Contested _ -CM 1 Medical/Podiatric -
[} Uncontested -UM [] Dental -D
[J *Other Professional -OPM
 COMMERCIAL ,
] Contract -CONT B3 Motor Vehicle -MY
[T} Corporate . -CORP [} *Products Liability -PL
(7] tnsurance (where insurer is a party,
except arbitration) " -INS [ Envirenmental -EN
[] UCC (including sales, negotiable -ucc (] Asbestos -ASB
instruments) . [] Breastimplant -BI
] *Other Commercial [ “Other Negligence -OTN
_ [3 *Other Tort {including intentional) . -OT
REAL PROPERTY
U] Tax certiorari ~TAX SPECIAL PROCEEDINGS
[ Foredlosure -FOR ] Ar. 75 (Arbitration) -ART75
] Condemnation -COND [} Art 77 {Trusts) -ART77
] Landlord/Tenant -LT [ Art. 78 -ART78
(] *Other Real Property -ORP [7] Efection Law -ELEC
. (] Guardianship (MHL Art. 81) -GUARDS1
OTHER MATTERS {1 *Other Mental Hygieng -MHYG
] *Other Special Proceeding -0sp



k] -~

TGETS

. Check “YES” or “NO” for each of the following questions;

Is this action/proceeding against a

YES  NO YES NO
[ >3 Municipality: o X Public Authority:
(Specify _ ) {Specify )
YES NO
L) > Does this action/proceeding seek equitabie relief?
4] ] Does this acton/proceeding sesk recovery for personal injury?
0O X Does this action/proceeding seek recovery for properly damage?

i

Pre-Note Time Frames: .
{This applies to all cases except contested matrimonials and tax certiorar cases)
o
Estimated lime period for case to be ready for trizl (from filing of RJ! to filing of Note of Issue):
' Expedlted .0-8 months B Standard; 9-12 months

(] Complex: 13-15 months

Contested Matrimonial Gases Only: (Check and give date)

Has summong been served? No Yes
*-Was a Notice tf No Necessity filed? No Yes
ATTORNEY (S) FOR PLAINTIFF {Sk
Name Address - Phone #

Self Rep.*

David M. Goodman, Esg.
THE BARNES FIRM, P.C.

17 Court Street, 7 Floor
Buffaio, New York 14262-3290

(718) 8542020

-ATTORNEY (S) FOR DEFENDANT (S):

Self Rep.* Name

Address

Phone #

Hilary C. Banker, fsq.
Burgio Kita & Curvin

Robert Gallagher, Esq.

2150 Main Place Tower, 350 Main St
Buffalp, NY 14202 '

1100 M&T Center, 3 Fountain Plaza

[716) 854—1 744

(716) 856-5400

Buffalo, NY 14203

Hiscock & Barclay LLP

Self Represented: parfies representing themselves, without an atforney, should check the “Self Rep.” box and enter their rame,
address, and phone #F in the space provided above for attorneys.

INSURANCE CARRIERS: New York Central Mutual Fire Insurance Company' and Lancer Insurance Company

RELATED CASES: (IF NONE, write “NCNE” below
Title Index # Court

Nature of Relationship

NONE

| AFFIRM UNDER PENALTY OF PERJURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NOTED ABOVE, THERE
ARE AND HAVE BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR HAS A REQUEST FOR JUDICAIL INTERVENTION

PREVIOUSLY BEEN FILED IN THIS ACTION OR PROCEEDING. jé

v1d . Goodman, Esq
ATTORNEY FOR PLAINTIFF

Dated: January 10, 2007

ATTACH RIDER SHEET IF NECESSARY TO PROVIDE REQUIRED INFORMATION
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STATE OF NEW YORK
UNIFIED COURT SYSTEM
CATTARAUGUS COUNTY SUPREME & COUNTY COURT
Cattarzugus County Building
303 Court Street
Little Valiey, Wew York 14758
(786} 938-2378
FAX: (716} 938-6413

HOMN, MICHAEL (. NENNG

HOM. LARRY M. HIMELRIN |

SANDRA A WOGCK, CHIEF CLERK
KIMETRLY A, REED, DEPUTY CHIEF CLERK

September 23, 2007

David Goodman, Esq.
17 Court Street, 7™ Floor
Buffalo, New York 14202

Hillary C. Banker, Esqg.
2130 Main Place Tower
350 Main Street

Buffalo, New York 14202

Robert Emmett Gallagher, Ir., Esq.
1100 M&T Center

3 Fountain Plaza

Buffalo, New York 14203

Re: Wild v Clarke
Index # 71757

Dear Counselors:

Please be advised that the above matier has been re-assigned 1o the Hon. Michae] L. Nerno.
The elephone conference previously scheduled has been changed to January 16, 2008 av 9:30 a.m.

The Court witl mnitiate the call.

Very truly yours,

fane St John
Sentor Court O ffice Assistant

Lo



HISCOCK & BARCLAY, 1LP

STATE OF NEW YORK

SUPREME COURT COUNTY OF CATTARAUGUS

In the Matter of the Application of
NIAGARA MOHAWK POWER CORPORATION, di'bla
NATIONAL GRID,

Penrzoner,

-againsi-

TOWN OF MACHIAS ASSESSOR,

TOWN OF MACHIAS BOARD OF ASSESSMENT
REVIEW and the TOWN OF MACHIAS,
CATTARAUGUS COUNTY, NEW YORK,

Respondent.
To Review Real Property Assessments

Pursnant to Article 7 of the Real
Property Tax Law (2007-2008).

R

NOTICE OF PETITION

Index No. *?28‘%3
Date Filed:

PLEASE. TAKE NOTICE that upon the annexed duly verified petition of Niagara Mohawk Power

Corporation, d/b/a National Grid, application will be made at an All Purpose Term of the Supreme Court of

the State of New York, to be held in the Cattaraugus County Courthouse, 303 Cowrt Street, Little Valley,

New York, on the 6th day of September 2007, at 9:30 a.m., or as soon thereafier as counsel can be heard, for

review and reduction, pursuant to Article 7 of the Real Property Tax Law of the State of New York, of the

assessment(s) on real property appearing upon the assessment roll of the Town of Machias for the year 2007,

as set forth in the annexed verified petition; and for such other relicf as the Cowt deems appropriate, together

with the costs and disbursements of this proceeding.

ALLIBOIV184808\]
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HISCOCK & BARCLAY,LLP

PLEASE TAKE FURTHER NOTICE that Respondents are required to serve a verified answer

upon Petitioner’s attorneys at least five days prior to the return date of this matter.

DATED: July 2, 2007

TO:

HISCO Y LLE.

ing 0

amara
Attorneys for etz oner :
Niagara Mohawk Power Comoranon,
d/b/a National Grid

1100 M&T P
Buffalo, New York 14203-1414
Telephone (716) 856-5400
FAX SERVICE NOT ACCEPTED
Clerk of the Town of Machias
9721 McKinstry

Machias, New York 14101

Superintendent

Yorkshire-Pioneer Central School District -
P.0.Box 579

Yorkshire, New York 14173

Superiniendent

West Valley Central School District
5359 School Street

West Valley, New York 14171

Superintendent

Franktinville Central School District
31 North Main Street

Franklinville, New York 14737

Catlarangus County Treasurer
303 Court Street
© Little Valley, New York 14755

ALLIBOT\184808\1 iy N




HISCOCK & BARCLAY,LLP

STATE OF NEW YORK _
SUPREME COURT COUNTY OF CATTARAUGUS £,

In the Matter of the Application of
NIAGARA MOHAWK POWER CORPORATION, d/b/a

NATIONAL GRID,
: : Petitioner,
-against-

TOWN OF MACHIAS ASSESSOR, PETITION

TOWN OF MACHIAS BOARD OF ASSESSMENT

REVIEW and the TOWN OF MIACHIAS, Index No. "2

CATTARAUGUS COUNTY, NEW YORK, 22843
_ ' Date Filed: :

Respondent. '

To Review Real Property Assessments
Pursuant to Article 7 of the Real
Property Tax Law (2007-2008). -

Petitioner Niagara Mollxgwk Power Corporation, d/b/a National Grid, by its att&meys, Hiscock &
Barclay, LLP, for its pétition alleges upon information and belief as follows: |
| PURPOSE OF PETITION

1. The purpose of this ﬁetition is‘to seek judicial review and reduction of the assessment(s) on
Petitioner's real property for the year 2007 in the Town of Machlas on the grounds that Pefitioner's reat
property was illegally or unequally assessed, and/or overvalued for assessment purposes. In addition,
f;etitiOner’s State and Federal Constitutional rights have been violated. ,

JURISDICTION AND VENUE

2. This Court has junisdiction pursuant to Article 7 of the RPTL and venue is proper persuant {o

RPTL §702, and CPLR §§504 and 506.

ALLIBGIALB4808\]




HISCOCK & BARCLAY, LLP

PARTtES

3. Petitioner is a domestic corporation which maiptaws its principal offices at 300 Erie
Boulevard West, Syracuse, New York.

4. Respondent Town of Machias (“Town”) was and is a municipa] corporation focated in the
County of Cattaraugus, and an assessing unit in the State of New York. |

3. Respondent Assessor was and 1§ charged by law with the function and duty of assessing ail
real property situated in the Town aﬁd with.prepaﬁng the Town's assessment rofl.

6. Respondent Board of Assesément Review was and is charged vﬁth the duty of reviewing
complaints o.n real property assessments in the Town.

COMMON ALLEGATIONS AND FACTS
7. Petitioner is a property owner and taxpayer in the Town, within the meaning of Article 7 of

the RPTL., which real property is described on the assessment roll of the Town as folows:

Tax JD#
30.2-3-9
658.000-9905-132.350/303
658.000-9907-132.350/151

658.000-9907-132.350/37
658.000-9907-132.350/802
658.000-9907-132.350/807
658.000-9914-132.350/151
658.000-9914-132.350/301
658.000-9914-132.350/37
658.000-9914-132.350/303
658.000-9914-132.350/807

ALLIBOI 84808\1 -2-




8. Upon the 2007 tentative assessment roll of the Town, the land and real property described

above were proposed and certified to be assessed as follows:

TENTATIVE
_ ASSESSED

Tax ID# VALUE

30.2-3-9 - 3250057
658.000-9905-132.350/803 15,068
658.000-9907-132.350/151 31,226
658.000-9907-132.350/37 240,265
658.000-9907-132.350/802 2479
658.000~9907-132.350/807 37,774
658.000-9914-132.350/151 218,583
658.000-9914-132.350/301 49,724.
658,000-9914-132.350/37 1,681,852
658.000-9914-132.350/803 156,745
658.000-9914-132.350/807 37,774

HISCOCK & BARCLAY,LLP

9. On or before May 22, 2007, Petitioner timely filed with Respondents, a written and verified
statement of complaint, incorporated herein by reference, -in which it objected to and applied for the

correction and reduction of said aésesgmeﬁt(s) upon the same grounds as those herejnafier stated.

'10.  Respondent Board of Assessment Review refused to reduce said assessmeni(s) and made the

final assessment(s) on Petitioner’s real property for 2007 as follows:

ALLIBOINI84808\}-

FINAL
ASSESSED
Tax ID# VALUE
30.2-3-9 3,250,057
658.000-9905-132.350/803 15,068
658.000-9907-132.350/151 31,226
658.000-9907-132.350/37 240,265
658.000-9907-132.350/802 2,479




RISCOCK & BARCLAY, LLP

658.000-9907-132.350/807 37,774
658.000-9914-132.350/151 213,583
658.000-9914-132.350/301 49,724
658.000-9914-132.350/37 1,681,852
658.000-9914-132.350/803 156,745
658.000-9914-132.350/807 37,774
11.  Petitioner's claimed assessment(s) are as follows:
CLAIMED
ASSESSED
Tax ID# ' YALUE
30.2-3-9 1,465,888
658.000-9905-132,350/803 7.016
658.000-9907-132.350/151 13,944
~ 658.000-9907-132.350/37 94,058
658.000-9907-132.350/802 . 1,154
- 658.000-9907-132.350/807 17,195
658.000-9914-132.350/151 97,609
658.000-9914-132.350/301 22,182
658.000-9914-132.350/37 658,409
658.000-9914-132.350/803 72,985
658.000-9914-132.350/807 17,170

12.  The Town’s assessment toll was, upon information and belief, finally completed and filed on

or about July 1, 2007, and 30 days have f;ot elé.psed since final completion, filing, and notice of such roll for

_the year 2007.

AS AND FOR A FIRST CAUSE OF ACTION
i3. The valuation(s) and assessment(s) as they appear on the assessment roll are unequal, as the
assessment(s) have been made at a higher percentage of value than the assessed value of other real property

on the same assessment roll made by the same officers.

14. The full market value of Petitioner's real property is $2,903,071 and the general ratio of

assessed value of real property to full value of real property in the Town for 2006-2607 is 85 00%.

ALLTBONIB4808\1 -4-




HISCOCK & BARCLAY, LLP

15.  The general ratio of assessed value of real property to full value in the Town for the 2007-
2008 fiscal year is less than the ratio determined for the 2006-2007 ﬁscal year.

16.  The assessment(s) upon Petitioner's property, for which it will be required to pay taxes, aré at
a percentage substantially in excess of 85.00% or the new rate to be made for the fiscal year 2007-2008
assessment Toll.

| 17.  The property is overvamed b} at least the fotal amount of $3,253,937.

18.  Petitioner is, and has been, and/or will be injured by Respondents' actions and the resﬁlﬁng
erroneous, unequal, unconstitutional and illegal assessment(s) placed on its real property situated in the
Town. Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, illegal and
erroneous detenninaﬁon(s) of Respondents and the borresponding unjust, unequal, excessive,
unconstitutional, illegal and erroneous assessmeﬁt(s), and will thereby be required to pay unjust and excess
taxes.

AS AND FOR A SECOND CAUSE OF ACTION
_ 19.  The _aésessmmt(s) for the property in paragraph 10 above are illegal as said property i.s
assessed differently than shnilarlj/ situated properties.

20.  In addition, all j:)roperty in the Town for t;ne fiscal year 2007-2008 has not bgen assessed at a
uniform percentage of value. '

| 21.  Pefitioner is, and has been, and/or will be injured by Respondents’ actions and the resulting
exroneoué, unequal, unconstitutional and illegal assessment(s) placed on its real property situated in the
Town. Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, illegal and
erroneous  determination(s}) of Respondents and the corresponding wnjust, unequal,. excessive,
unconstitutional, illegal and erroneous assessmeni(s), and will thereby be required to pay unjust and excess

taxes.

ALLIBOIN 8480811 ’ ~5-




HISCOCK & BARCLAY,LLP

AS AN"DVFOR A THIRD CAUSE OF ACTION

22.  The assessmeni(s) constitute an unlawful burden on interstate commerce in violation of the
Commerce Clause of Article I, Section 8, Clause 3 of the Constitution of the United States.

23.  DPetitioner is, and has been, and/or will be injured by Respondents' actions and the resulting
erroneous, unequal, unconstitutional and illegal assessment(s) placed on its real property situated in the
Town. Petitioner is aggrieved and injured by sai(i unjust, unequal, excessive, unconstitutional, iflegal and
crroneous  defermination(s) of Respondents and the comresponding unjust, unequal, excessive,
wnconstitutional, illegal and erronecus assessment(s), and will thereby be require(i 1o pay unjust and excess
taxes. |

24. No other application has been made to this or any other Court for the relief requested herein.

WHEREFORE, Petitioner respectﬁllly requests. the following relief: |

L That the Court determine Respon&ents’ actions were 1llcgal and unconstitutional, and thereby,
that the assessment(s) of Petifioner’s real property was erroneous, overvalued, unequal and iﬂegal;

2. "i'hat the agsessment roll of the Town of Machias, New York, for 2007 be corrected, and that _
the assessment(s) thereon against the real property of Petitioner described above be reduced by $3,253,937,

to a proper amount not exceeding the total sum of $2,467,610, and that Petitioner be awarded all appropriate

refunds;

3. That a declaratory judgment be entered declaring Respondents’ actions, and the assessment(s)
on Petitioner’s real property resulting therefrom, violate the Constitution of the United States and the State of

New York, and are, therefore, null and void; and

ALLIBO1\: B4808\) ] -6-




HISCOCK & BARCLAY, LLP

4, That Petitioner have such other and finther relief as the Court deems appropriate, including

the costs and disbursements of this proceeding.

DATED: July 2,2007

ALLIBOIN 848081

. Mai‘ ” - g
Mark R. Vlc, amaraa
Attorneys Jo, Petz‘ioner ,

Niagara Mohawk Power Corporation,
d/b/a Natiorjal Grid

1100 M&T Plaza

Buffalo, New York 14203-1414
Telephone (716) 856-5400

FAX SERVICE NOT ACCEPTED




HISCOCK & BARCLAY, LLP

VERIFICATION
STATE OF NEW YORK
COUNTY OF ONONDAGASS:
MELANIE W. LITTLEJOHN, being duly sworn, deposes and says:

Ry That I am an officer, to wit., Vice President — Business Services Central, of Niagara Mohawk
Power Corporation, d/b/a National Grid,, a corporation duly organized and existing under and by virtue of
the laws of the State of New York, and the Petitioner in the foregoing proceeding;

2. That | have read the foregbing petition and know the contents thereof; and

3. That the same are frue fo the knowledge of the deponent, except as to the ﬁlatt_ers therein

stated 1o be alleged upon information and belief, and to thoseymatters believe them to be true.

f f

il

; MELANIE W. LITTLEJOHN
i Vice President
Business Services Central

Subscribed and swom to before

me t}qu day of June, 2007.
o 106

/ A Notary Public 7

f"\R Pate A - r'-| :_T\.'?“ﬂ"‘l

U\Jl'u-rv b""
N “f'\r-V = 05 Q’"" ‘o0 Moy Vo,
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I gstatic
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wa/ b Lmed 2L L8 nigt e S SULEGANY COURTZ

UOS-B40 (REV 12000}
: REQUESTF ORIUDIC“AT INTERVENTION

Spigme . CATTARAUGUS 72843 . gy ForClek Only 1
COURT COUNTY INDEX NO, DATE PURCHASED _]

PETITIONER(S): NIAGARA MOHA WK POWER | ASeuty dae
CORPORATION, d/b/a NATIONAL GRID Y/l

Judge Assigned
RESPONDENT{S): TCWN OF MACHIAS ASSESSOR,

TOWN OF MACHIAS BOARD OF ASSESSMENT e
REVIEW and the TOWN OF MACHIAS, RiDas
CATTARALGUS COUNTY, NEW YORK.

Dated Bsuejoined: 9607 HTTHBIH of particulars scned{YfN} CI1Yes  IX] No
NATURE OF JUDIS ,‘_EAL YNT[@V ENTION (check ONE box only AND enter mfbr'n&alen,
[ 1 Request for preliminary conference [X} Notice of petition (retun date 9/6/07)
[ } Note of issue and/or certificate of readiness Rehef sought Statutiry
[ 1 Notice of motion (}ezum date ' y [ ] Notice of medical or dental malpractice act:on
© Redief sought _ {specify which 3
{ ] Order to show cause A ' { ] Swtemermofnet worth ~
{Clerk enter retum date - 3 11 Wit of habeas compus @
Refief sought L £ 3 Orer (specify ,._: =y
[ ] Other ax paste applicetion (specify ) P
-~ 3 e
NATURE OF ACTION OR PRCCEEDING {Check ONE box only) - f:
) o LY -‘x
TRIMONIAL _ Maipratios 1 =2
[ }Contested e { } MedicaiPodiatrigt .f' ﬂ: Y Y
i Flincomgsted -Um { ] Dol - -DM
[} =Cnher Professional <OPM
COMMERCIAL
[ }Contract ~CONT [ ) Motor Vehicle LMY
[ ]Corporate - CORP [ 1 *Products Lisbility < PL
[ ] Insurance {where insurer is a '
T T - EN
party, except arbit@tion) - INB [ 1 Environrental '
{ 1 U CC{inciuding sales, negotiable - Ugcc [ } Asbestos - ASB
instrumenis) A { jBreest [mplant - Bi ]
[ ] *Other Commercial -0C £ ] *Other Negligance - O
o | ] Other Tort (including intentional) -GT
REAL PROPERTY ' )
" [X) Tax certiorart STAX SPECIAL PROCEEDINGS ~
{ ] Forsciosure - POR [ 1Art 75 (Arbitration) -ART TS
{ ] Cordemnation -COND [ A 77 (Truss) -ART ':7
[ 1Landlord/Tenam - (%T E ; ﬁ‘.ﬁ' ;{8 L , - gigé.s
* o my «-ORP biECTION W B - =
L }7Other Real Propert . [ ] Guardianship (MIHL Art. 81) - GUARDE!
o [ ] Other Mental Hygiene L AMHEYG

1 1 Cther Special Procesding -OSp
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ALLEGAHY COURTS . PAGE

Check "YES" gr "NO" for each 4 the fhllowing yuestions

bs this ection/procceding pEainst &

YES WNO YES NQ _

(X1 [1 Municipality: ) ] Xl Public Awthority:
{specify) Town of Machias {spe<ify)

VES  NO .

[} [x] Poes this acdon/picseeding seek equitabie relief?

] [} Daoes this action/proceeding seck recovery for persenal mjury?

i . X Does this acdon/procesding seek recovery for property damage?

Pre-Noze Tite Frames:

{This applics w0 &} cages excopt contested maTIMenials and tax certicran cases)

Estimated time period {or case to be ready for trid (from fifing-of RJ! to fifing of Note of ssue}:

[ Expedited: 0-8 Months [ ) Standard: 9-12 Months [X]Compiex: 13-15 Months
Conezied Matrimonid] Casss Onty: {Check and give daie)
a8 summons beefl served: [ INo I IYes, Dawe 5 .
W¥as a Notics of No Necessity fiivd? i }Ne 1] Vs, Dake
ATTORNEY(S) FOR PLAINTIFF(S):
PoSelf ]
R, ‘ ame Address Phope #
ﬁ Mark R. McNamara, Esq. {100 M&T Center, 3 Fountain Plaza, Buffale, [ (716) 836.5400
: | Hiscock & Barclay, LLP NY 14203-1414
ATTORNEY(S) FOR DEFENDANT(SY
gej_f* 7 Namg Agddress ) Phone # 11

*Seif Repregantad. parthes represenimy themselves, withoul an agomey, shousd check the “Self Rep.” bow wnd onler ther name, address, aig phore ¥
inthe space provided above for stiomeys.

INSURANCE CARRIERS: .

RELATED CASES. {IF NONE, write "NONE" below _

Title index Court Neture of Relationship

b=

1 AFPIRM UNDER PENALTY OF PERIURY THAT, TO MY KNOWLEDGE, OTHER THAN A5 NOTED ABOVE, THERE
ARE AND HAVE BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR HAZ A REQUEST FOR AUDICIAL INTERVENTION
PREVIOUSLY BEEN FILED IN THIS ACTION QR FROCEEDING.
Dazed; July 2, 2007

gy, LLP
PETITIONER

ATYACH RIDER SHEETS IF NECESSARY TO PROVIDE REQUIRED INFORKMATICH,

E: Bard
ATTORNEY FHR

o

o
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STATE OF NEW YORK
UNIFIED COURT SYSTEM

CATTARAUGUS COUNTY SUPREME COURT

Cattaraugus County Building
303 Court Sireet

Little Valley, New York 14755
(716) 938-9111

FAX: {716} 938-6413

HON. MICHAEL L. NENNO, ACTING JUSTICE - 7 SANDRAA. WOGICK, CHIEF CLERK
HON.1LARRY K. HIMEL EIN, ACTING JUSTICE KIMBERLY A, REED, DEPUTY CHIEF CLERK

September 6, 2007

Mark R. McNamaé'sq.

Hiscock & Bardlay, LLP
1100 M & TPlaza
Buffaio, Néw York 14203-1414

Davig/é. Brautigam, Esq-_
98§8 County Road 23
Houghton, New York 14744 .

/ RE: NIAGARA MOHAWK V. TOWN OF MACHIAS
INDEX #72843

Dear Counsel:-

This will confirm that a telephone conference is scheduled in the above
matier cn March ,16‘ 2008 at 9:15 a.m. The Court will initiate the call.

G
Very truly yours,
Kimberly Reed
Deputy Chief Clerk

kr
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STATE OF NEW YORK
UNIFIED COURY SYSTEM .
CATTARAUGUS COUNTY SUPREME & COUNTY COURT
Cattaraugus County Building
303 Conrt Street
Little Valley, New York 14755
(7163 938-2378
FAX: (716} 938-6413

HON. MICHAEL L. NENNO

HON. LARRY M. HIMELEIN

SANDRA A. WOGICK, CHIEF CLERK
KIMBERLY A. REED, DEPUTY CHIEF CLERK

September 25, 2007

Mark R. McNamara, Esq.
Hiscock & Barclay, LLP

1100 M&T Plaza

Buffale, New York 14203-1414

David C. Brawtigam, Esq.
9388 County Road 23
~ Houghton, New York 14744

Re: ' Niagara M_dhawk v Town of Machais
Index # 72843

Dear Counselors:

Please be advised that the above matter has _Beéﬁ re-assigned to the Hon. Michael L. Nenno.
The telephone conference previously scheduled has been changed t0 March 12, 2008 at 10:00 a.m.

The Court will initiate the call.

Very truly yours,

Jane St. John
Senior Court Office Assistant

B




STATE OF NEW YORK :
SUPREME COURT COUNTY OF CATTARAUGUS

HISCOCK & BARCLAY,LLP

In the Matter of the Application of
NIAGARA MOHAWK POWER CORPORATION, d/b/a
NATIONAL GRID,
Petitioner,
-against-
"TOWN OF NEW ALBION ASSESSOR,
TOWN OF NEW ALBION BOARD OF ASSESSMENT

REVIEW and the TOWN OF NEW ALBION,
CATTARAUGUS COUNTY, NEW YORK,

Respondent.
To Review Real Property Assessments

Pursuant 1o Article 7 of the Real
Property Tax Law (2007-2008).

NOTICE OF PETTTTON

Index No. ?284‘% -
Date Filed:

PLEASE TAKE NOTICE that upon the annexed duly verified petifton of Niagara Mohawk Power

Corporation, d/b/a National Grid, application will be made at an All Purpose Term of the Supreme Court of

the State of New York, to be held in the Cattaraugus County Courthouse, 303 Court Street, Little Valley,

New York, on the 6th day of September 2007, at 9:30 am., or as soon thereafier as counsel can be beard, for

. review and reduction, pursuant to Article 7 of the Real Property Tax Law of the State of New York, of the

assessment(s) on real property appearing upon the assessment roll of the Town of New Albion for the year

2007, as set forth in the annexed verified petition; and for such other relief as the Court deems appropriate,

together with the costs and disbursements of this proceeding.

ALLIBGIVIB4Q00]
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HISCOCK & BARCLAY, LLP

PLEASE TAKE FURTHER NOTICE that Respondents are required to serve a verified answer

upon Petitioner's atforneys at least five days prior to the return date of this matter.

DATED: Iuly 2, 2007

Clerk of the Town of New Albion
14 Main Street
Cattaraugus, New York 14719

-
C

Superintendent

A
. {m]
k cINJ a

ol
feb it

Niagara Mohawk Power Corporation,
d/b/a National Grid

1100 M&T Plaza

Buffalo, New York 14203-1414
Telephone (716) 856-5400

FAX SERVICE NOT ACCEPTED

Cattaraugus-Little Valley Central School District

207 Rodk City Street |
Little Valley, New York 14755

Cattaraugus County Treasurer
303 Court Street
Little Valley, New York 14755

Village of Cattaraugus
14 Main Street
Cattaraugus, New York 14719-1023

ALLIBCINIS4900\




HISCOCK & BARCLAY.LLP

STATE OF NEW YORK :
SUPREME COURT COUNTY OF CATTARAUGUS

In the Matter of the Application of
NIAGARA MOHAWK POWER CORPORATION, d/b/a

NATIONAL GRID
Petitioner,
-agaimr-
TOWN OF NEW ALBION ASSESSOR, ' PETITION
TOWN OF NEW ALBION BOARD OF ASSESSMENT .
REVIEW and the TOWN OF NEW ALBION, Tndex No. *?gg 4 4

CATTARAUGUS COUNTY, NEW YORK, )
: : Date Filed:

Respondent.

To Review Real Property Assessments
Pursuant to Article 7 of the Real
Property Tax Law (2007-2008).

Petitioner Niagara Mohawk Power Corporation, d/b/a Naﬁonal Grid, by its attorneys, Hiscock &

Barclay, LLP, for its petition alleges upon information and belief as follows:
| PURPOSE OF PETITION

1. The purpose of this petition is to seek judicial review and reduction of the assessment(s) on
Petitioner's real property for the year 2007 in the Town of New Albion on the orounds that Petitioner’s real
property was illegally or unequally assessed, and/or overvalued for assessment PUrposes. In addition,
Petitioner’sr State and Federal Constitutional rights have been violated, |

JURISDICTION AND VENUE
2. This Court bas jurisdiction pursuant to Article 7 of the RPTL and venue is proper prrsuant to

RPTL §702, and CPLR §§504 and 506.

Y VG
Mg or

P10

A

Godild
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HISCOCK & BARCLAY, LLP

PARTIES
3. Petitioner is a domestic corporation which maintains its principal offices at 300 Emne
Boulevard West, Syracuse, New York. |
4, Respondent Town of New Albion (“Town”) was and is a municipal corporation located in the -
County of Cattaraugus, and an assessing unit in the State of New York.
s Respondent Assessor was and is charged by law with the fumction and duty of assessing all
real proijerty situated in the Town and with preparing the Town's assessment roll. -
| 6. Respondent Board of Assessment Review was and is charged with the duty of reviewing
complaints on real property assessments in the Town.
COMMON ALLEGATIONS AND FACTS
7. Peti-tioner isa propérty owner and taxpayer in the Town, within the meaning of Article 7 of

the RPTL, which real property is described on the assessment roll of the Town as follows:

Tax ID#
44.002-3-25
664.089-9910-132.350/100
664.089-9910-132.350/188
664.001-9910-132.350/100

g. Upon the 2007 tentative assessment roll of the Town, the land and real property described

above were proposed and certified to be assessed as follows:

TENTATIVE
ASSESSED
Tax ID# VALUE
44 00623235 _ 120,021
664.089-591(-132.350/100 373,400
664.089-0910-132.350/188 51,587
664.001-9910-132.350/100 3,279

ALLIBOT\IR4Z00N _a-




HISCOCK & BARCLAY,LLP

9. On or before May 22, 2007, Petitioner timely filed with Respondents, a wriiten and verified

statement of complaint, incorporated herein by reference, in which 1t objected to and applied for the

correction and reduction of said assessment(s) upon the same grounds as those hereinafier stated.

10. Respondént Board of Assessment Review refused to reduce said assessment(s) and made the

final assessment(s) on Petitioner’s real property for 2007 as follows:

FINAL
ASSESSED
Tax ID# VALUE
44.002-3-25 120,021
664.089-9910-132.350/100 373,400
664.089-9910-132.350/188 51,587
| 664.001-9910-132.350/100 : 3,279
11. Petitioner's claimed assessment(s) are as follows:
CLAIMED
ASSESSED
Tax FD# _ VALUE
44.002-3-25 41,436
664.089-9910-132.350/100 149,740
664.089-9910-132.350/188 21,119
664.001-9910-132.350/100 | 1,084.

12. - The Town’s assessment roll was, upon information and belief, finally completed and filed on
or about July 1, 2007, and 30 days have not elapsed since final compleﬁén, filing, and notice of such roll for
the year 2007.

AS AND FOR A FIRST CAUSE OF ACTION

13.  The valuation(s) and assessment(s) as they appear on the assessmoent rroli are unequal, as the
assessment(s} have been made at & higher percentage of value than the assessed value of other real property
on the same assessment roll made by thc;, same officers.

4. The full market value of Petitioner's real property is $251,983 and the general ratio of

assessed value of real property to full value of real property in the Town for 2006-2007 is 84.70%. -

ALLIBOT\ 848000 -3




HISCOCK & BARCLAY, LLP

15.  The general ratio of assessed value of real property to full value in the Town for the 2007-
2008 fiscal y;zar is Ielss than the ratio determined for the 2006-2007 fiscal year.

16. The assessment(s) upon Petitioner's property, for which it will be required to pay taxes, are at
a pércentage substantially in excesé of 84.70% or the new rate to be mad;a for thé ﬁscal year 2007-2008
assessment roll. .

17, The property is overvalued by at least the total amount of $334,857.

18.  Petitioner is, and has been, an;i/or will be injured by Respondents' actions and the resulting _
erroneous, unequal, unconstitutional and illegal assessment(s) placed on ifs real properly situated in the

Town. Petitioner is aggrieved and injured by said unjust, unegual, excessive, unconstitutional, illegal and

~ €1TOneous determination(s) of Rfasponderﬂs and the corresponding unjust, unequal, excessive,

unconstitational, ﬂlegal and erToneous assessment(s), and will thereby be réqzﬁi'ed 0 pay unjust and excess
taxes. - |
| AS AND FOR A SECOND CAUSE OF ACTION

19.  The assessment(s) for the p:loperty in paragraph 10 above are i]legal‘ as séid property is

assessed differently than similarly situated properties. |
© 20.  In addition, all property in the Town for the fiscal year 2007-2008 has not been assessed at a
uniform percentage of value.

21.  Petitioner is, and has been, and/for will be injured by Reépondcnts’ actions and the resulting
eIToneots, unéqual, unconstitutional and illegal assessment(s) placed on its real property situated in the
Town. Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, illegal and
erroneous  determination(s) of Respondents and the comesponding wuumjust wnequal, excessive,
unconstitutional, illegal and erroneons assessmenti(s), and will thereby be required to pay unjust and excess

taxes.

ALLIBOTVIB49004 . 4.




‘HISCOCK &BARCLAY, LLP

AS AND FOR A THIRD CAUSE OF ACTION

22. The assessment(s) constittte an unlawful burden on interstate commerce in violation of the
Commerce Clause of Article I, Section 8, Clause 3 ‘of the Constifution of the United States.

23.  Petitioner is, and has been, and/or will be injuna& by Respondents' actions and the resuliing
erroncous, unequal, unconstitutional and illegal assessment(s) placed on ifs real property situated in the
Town. Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, illegal and
erroncous determination(s) of Respondents and the corresponding- unjust, unequal, excessive,
unconstit-uﬁonal, ilegal and erroneous assessment(s), and will thereby be required fo pay unjust and excess
ﬁes, |

'24.  No other application has been ﬁxade to this or any other Court for the relief requested herein.

WHEREFORE, Petitioner respectfully requests the following relief:

I * That the Court determine Respondents' actions werer illegal and unconstitutional, and thereby, -
that the assessment(s) of Petitioner’s real property was erroncous, overvalued, unequal and jllegal;

2. That the assessment roll of the Town of New Albion, New York, for 2007 be comected, and
that the assessment(s) thercon against the real property of Petitioner described above be. reduced by
$334,857, to a proper amount not exceeding the total sum of $213,430, and that Petitioner be awarded all
appropriate refunds; |

3. That a declaratory judgmént be entered declaring Respondents' actions, and the assessment(s)
on Petitioner's real property resulting therefrom, violate the Constitution of the United States and the State of

New York, and are, therefore, muidl and void; and

tn
I

ALLIBGIN 345054 -




HISCOCK & BARCLAY,LLP

VERIFICATION

STATE OF NEW YORK
COUNTY OF ONONDAGASS:

MELANIE W, LITTLEFOHN, being duly sworn,l deposes and sa;rs: |

1. That [ am an officer, to wit., Vice President - Business Services Central, of Niagara Mohawk
Power Corporation, d/b/a National Grid,, a corporation duly organized and existing under and by virtue of
the laws of the S;té,te of New York, and the Petitioner in the foreguing proceeding;

2. That I have read the foregoing petition and know the contents thereof; and

3. That the same are true fo the knowledge of the deponent, except as to the matters therein

 stated to be alleged upon information and belief, and to those matters Ibeheve them to be true,

i e
*"5‘@5%&5 Y,

/ MELANIE W. LI'ITLEJOHN
¢ Vice President 5

Business Services Ceniral
Subscribed and sworn to before

me this—y’ /‘gc’ity of June, 2007.

.,-"‘N} s ,- N

o
-

./ ¢/ NotaryPublic

ALLIBOINSATON . -7-




UCS-840 (REV 1£2000)

REQUEST FOR JUDICIAL INTERVENTION

q
Supreme CATTARAUGUS _ 72844 For Clerk Only
COURT COUNTY INDEX NG. DATE PURCHASED
[AS enyy date
PETITIONER(S): NIAGARA MOHAWK POWER
CORPORATION, d/b/a NATIONAL GRID M
: Judge Assigned
RESPONDENT{(S): TOWN OF NEW ALBION ASSESSOR,
TOWN O NEW ALBION BOARD OF ASSESSMENT BT Dode
REVIEW and the TOWN OF NEW ALBION,
- CATTARAUGUS COUNTY, NEW YORK.
Dared issue joined: September 6,2007 ... ... Bl of particulars served (Y/N): [ ] Yes 1X] No

NATURE OF JUDICIAL INTERVENTION (check ONE box only AND enter information)

[ 1 Request for preliminary conference
[ ] Note of issue and/or cerlificate of readiness
[ 1 Notice of motion {refurn date

Relief sought

[ 1 Order to show cause
{Clerk enter return date

Relief sought

[ 1 Other ex parte application (specify

NATURE OF ACTION OR PROCEEDING (Check ONE box only)

MATRIMONIAT,

{ JContested -
f 1 Unconested ) -UM
COMMERCIAL .
[ ]Contract ~-CONT
{ ]Corporate -CORP
[ 1Insurance {(where insurer is a
party, except arbitration) - INS
[ 1UCC (including sales, negotiable -UCC
’ instruments)
[ 1*Other Commercial -QC
REAL PROPERTY
[X] Tax certiorari -TAX
[ ] Foreclosure -FOR
[ 1Condemnation -COND

[ ]Landiord/Tenant : -LT
[ 1*Other Real Property - ORP

{X] Notice of petition (retum date — September 6, 2007)

Relief sought  statutory

[ ] Notice of medical or dental malpractice action

(specify which
[ ] Statement ofnet worth
. o e
[ ] Writof habeas corpus 3,_3 =
[ 1 Other (specify = I
oF gl
252w
Z =2
Malpractice o -"‘""
‘ ]
[ ]Moedical/Podiatrist IS i oMM
[ JPental -DM
[ ] *Other Professional -OPM
[ T Motor Vehicle - MV
[ “1*Products Liability -PL
[ 1 Environmental -EN |
[ ] Asbestos - ASB
[ | Breast Implant -BI
[ ] *Other Negligence -OTN
[ ] Other Tort (including intentional) -OT
SPECIAL PROCEEDINGS
[ ] Art 75 (Arbitration) -ART75
[ 7 Ast 77 (Trusts) -ART 77
[ JA78 - ART 78
[ 1Election Law - ELEC
[ 3 Guardianship (MHL Art. 81) - GUARDSI
[ } Other Merital Hygiene - MITYG
[ 1 Other Special Proceeding - OSp



‘ Check "YES" or "NO" for each of the following guestions.

Is this action/proceeding againsi a:

YES NO YES NO

[X] {1 - Municipality: [1 [X] Public Authority:
{specify) Town of New Albicn {specify) .

YES NC

F1 {X] Does this action/proceeding seek equitable relief?

[ ] X1 Does this action/proceeding seek recovery for personal injury?

[} (X] Does this action/proceeding seek recovery for property damage?

Pre-Note Time Frames:
{This applies to ali cases except contested mafrimonials and tax certiorari cases)

Estimated time period for case to be ready for trial (from filing of RIl 1o filing of Note of Issue}: ~
[ ] Expedited: 0-8 Months [] Standard: 9-12 Months [X] Complex: 13-15 Months
Contested Matrimonial Cases Onby: {Check and give date)

Has summons been served: [ 1No ’ [ ]Yes, Date
Was a Notice of No Necessity filed? il No . [ ]Y¥es, Date

ATTORNEY(S) FOR PLAINTIFF(S):
Self Name : Address Phone #

Rep.* . .
[ Mark R. McNamara, Esq. 1100 M&T Center, 3 Fountain Plaza, Buffalo, | (716) 856-5400
Hiscock & Barglay, LLP 7 NY 14203-1414 . .

ATTORNEY(S) FOR DEFENDANT(S:

Self
Rep.*
]

Name Address Phone #

*Sclf Represented: parties representing themselves, without an attomey, should check the “Self Rep.” box and enter their name, address, and phone #
1 the space provided above for attorneys. .

INSURANCE CARRIERS:
RELATED CASES: __(IF NONE, write "NONE" below)
Title Index # Cowt : Nature of Relationship

1 AFFIRM UNDER FENALTY OF PERIURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NOTED ABOVE, THERE
ARE AND HAVE BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR HAS A REQUEST FOR! JUDICIAL INTERVENTION

PREVIOUSLY BEEN FILED IN THIS ACTION OR PROCEEDING, ‘
Dated: July 2, 2007
, {SIGNATURE) Y

Mark D. Lansifig
(PRINT OR TYPE NAME

Hiscock & Barclay-L1LP
ATTORNEY FOR PETITIONER

ATTACH RIDER SHEETS IF NECESSARY TO PROVIDE REQUIRED INFORMATION.
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STATE OF NEW YORK
UNIFIED COQURT SYSTEM

CATTARAUGUS COUNTY SUPREME & COUNTY COURT
Cattaraugus County Bullding
383 Court Street
Litile Valley, New Yorlk 14753
{716) ¥38-2378
HAX: [715) 338-6413

HON. MICHAEL L. NENNG

BON. LARRY M. FIMELEIN

SANDEA A WOSICK, CHIEF CLERK -
KIMBERLY 4. REED, DEFUTY CHIZF CLERK

September 25, 2007

Mark R, MecNamara, Esq.
Hiscock & Barclay, LLP

1100 M&T Plaza

Buffalo, New York 14203-1414

Erich Weyand, Esq.
113 West Main Street
P.0. Box 26
- Gowanda, New York 14070

Re: Niagara Mchawk v Town of New Albion
Index ¥ 72844

Dear Counselors:

Please be advised that the sbove matter has been re-assipned to the Hon. Michael L. Nenno.
The telephone conference previcusly scheduled has been changed to March 12, 2008 at 10:00 a.m.

The Court will initiate the call.

Very iruly vours,

Jane St. John
Senior Court Office Assistant



STATE OF NEW YORK
“UNIFIED COURT SYSTEM

CATTARAUGUS COUNTY SUPREME COURT
Cattaraugus County Building
303 Court Street :
Little Valley, New York 14755

(716} 938-9111
FAX: (716) 938-6413

HON. MICHAEL E. NENNO, ACTING JUSTICE
HON LARRY M. HMELEIN, ACTING JUSTICE

SANDRAA, WOGICK, CHIEF CLERK
KIMBERLY A, REED, DEPUTY CHIEF CLERK

December 4, 2007

Houghton, New York 14744

Erich Weyand, Esq.

118 West Main Street - an 26

wanda New York 14070

RE: NIAGARA MOHAWK V TOWN OF MACH{AS INDEX #72843
NIAGARA: MOHAWK V. TOWN OF NEW ALBION INDEX #72844
INDEX #68710 v

Dear Counsel:

Please be advised that the above matters have been re-assigend to
Hon. James E. Euken, Acting Supreme Court Justice.

| have forwarded our files to Judge Euken’s chambers in Belmont.

Very truly yours,

Kimberiy Reed
Deputy Chief Clerk

kr
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October 10, 2007

ViA FEDERAL EXPRESS

Surrogate’s Court

County of Cattaraugus

303 Courf Street
Litlley Valley, NY 14755

RE; THE ESTATE OF RAYMOND J_ DOMBEK
To Whom It May Concern:

Enclosed pleass find the following documents for your review regarding the above named
decedent; i

- Attorney’s Cerfification for Probate Proceeding
- Petition for Probate

= Affidavit of Delay

° {5) Waivers of Process; Consent o Probate

. Ceriified Capy of the Death Certificate

L ]

Original Copy of the Last Will and Testament
Copy of the Last Will and Testament with Affidavit of Comparison
Funeral Bill Marked “Paid in Full”

° Decree Granting Probate

s $45 Check for the Filing Fee

. $12 Check for (2) Certificates of Appointment

. $36 Check for {2) Certified copies of the Last Will & Testament
® Return Enveiope

At this point it is aisc respectfully requested that you issue Two (2) Cextified copies of the
tast Will and Testament in order for our office to obtain Affidavits of Attesting Witnesses.

if you have any questions, please feel free to cantact me at (800} 438-9786 exi. 5562.
Thanrk you in advance for your attention to this rhatter.

Respectfuily,
7%
Tavka S. Arditi '

Estate Paralegal

215 South Mungveh Streel, Suite 202 210 Lake Drive Bast, Suste 101 76 South Omnge Avenue, Sulte 201 IOGE 15th Street, Secile $60

Aspen, CO 83611 Chevry Fill AT 08002 : South Orrags, N 7079 . Fort Worlh, Tixas 76102
(970) 256101 (856) 7351115 (973} 761-8995 (817) 8857815

%21?9—125
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gggil New York State Surrogate’s Court

ww=n~ New York State Bar Assogiation Official OCA Forms

Form P-1
Petition for Probate

SURROGATE’S COURT OF THE STATE OF NEW YORK

COUNTY OF CATTARAUGUS ¢~ ——

PROBATE PROCEEDING, WILL OF ,:
RAYMOND J. DOMBEK : :
alkfa I G

¥
=

Deceased. /

TO THE SURROGATE'S COURT, COUNTY OF

Filing Fea Paid $_+3.00
. Cetlificates Paid §
Trustee Certs. Paid §
- Prelim. Certs. Paid §
4 Bond, Fee: $
Reseipt No.: No.:

%
PETITION FOR PROBATE AND:
bl

207

] Letters Testamentary
gD Letters of Trusteeship
T Letters of Administration c.ta

File No.
CATTARAUGUS

it is respectiully alleged:

) 1. (a) The name, citizenship, domicile (or, in the case of a bank or trust company, its pnnc:pal offics)
and interest in this proceading of the pet[taoner are as follows: :

Petitioner Information:

Name ] Citizenship
Angeling Rose Dombek United States L
Domicile Address: Streetand Number :
133 North 11th St
City, Viiiage or Town State . 3P Code Counfry
Dlean . New York 14760 United States
Mailing Address: Street and Number (I different from dormicile) :
City, Village or Town Siate - - ZIP Code Country
nterest: (Check One) i
Executor named in decedent’s Will . [ ] Other
MName . - Citizenship .-
Domidile Addrese: Street and Number
City, Village or Town Siate Z_IP Ceode Couniry
Maiiing Address: Street and Number(If different from domicile)
City, Viliage or Town State ZiP Codle Country
Interest: {Check One) : . - ) :
[iExecutor named in decedent’s Wili [ Other

1. {(b) The proposed Execu;tor Cis

XJis not an attorney.

2. The name, domicile, date and place of death, and national c:itlzenshlp of the above-named

decedent are as follows:

Decedent Information:

Narne
Raymond J. Dombek

Citizenship
United States

Domicite Address: Street and Number
133 North 11th 5t -

City, Village or Town State ZIP Cede Country

Olean New York 14780 United Sfaies
County Date of Death Place of Death

Cattaraugus Aprii 25, 2006 Olean Geperal Hospital, Olean NY

NYSBA's Surragate's Coun Form P-1 (8/06)

-1-

© 2006 Matthew Bender & Co., a member of the LexisNexis Group.



- ¥+ 3. The Last Will, herewith presented, relates to both real and personal property and consists of an
insfrument or instruments dated as shown below and signed at the end thersof by the decedent and the
following attesting withesses: '

January 28, 1987

Judith Moses and Dafhiel Palumbo

Date of Wiil Name of Al Witnesses to Will

Date of Codicil Nameof A-I! Witnesses to Codicil
Date of Cadici Narme of Al Witnesses fo Codict
Date of Codicil Name of All Witnesses to Godicil
Dats of Codicil Name of All Witnesses fo Codicik

4. No other will or codicil of the decedent is on file in this Surrogate’s Court, and upon information and
belief, after a diligent search and inquiry, including a search of any safe deposit box, there exists no will,
codici! or other testamentary instrument of the decedent later in date fo any of the instruments mentioned in
Paragraph 3 except as foliows: . None :

5. The decedent was survived by distributess classified as follows:

a

b.

Q.

X HE HE FE

Spouse {husband/wife).

Child or children and/or issue of predeceased chi?d or children. [Must include marital,
nonmarital, adopted, or adopfed-out child under DRE Section ? 1 7]

Mother/Father,

Sisters andfor brothers, either of the whole or half blood, and issue of predeceased sisters
and/or brothers {niecesinephews, etc.).

Grandparenis. [inciude maternal and paternalf

Aunts and/or uncles, and children of predeceased aunts andfor uncles (first cousihs}_
[Include maternal and pafemnalf

First cousins once removed (children of predeceased first cousins). finclude maternaf and
paftemalf

NYSBA's Surrogate's Court Form P-1 (8A6) -2- © 2006 Maithew Bender & Co., 2 member of the LexisNexis Group.



6 The names, relationships, domicile and addresses of all distribufees (under EPTL 4-1.1 and 4-1.2) of
each person designated in the Will herewith presented as primary executor, of all persons adversely affecied by
the purpertad exercise by sush Will of any power of appointment, of all persons adversely affected by any
codicil and of all persons having an interest under any other wili of the decedent on file in the Surrogate's Court,
are hereinafter set forth in subdivisions {a) and {b}.

6. (a) All persons and parties so interestad who are of full age and sound mind or which are
corporations or associations, are as follows:

- sName

TAngeline Rose Dombek
Domicile Address: Street and Nurtber
133 North 11th St

City, \illage or Town State ZIP Code [Country

Olean New York 14760 Unifed States
Mailing Address: Street and Nurmber (7 different frorm domicile}

City, Village ar Town State ZIP Clcde Country
Relationship

Spouse

Description of Legacy, Devise or Other interest

_Residuary Legatea

Nature of Fidudiary Status (F appficable)

Execufrix .

Narme

RMariin Michagl Dombek

Domicile Address: Strest and Number

2079 Baxter NMill Rd. : -
City, Village or Town .o . Stafe 2P Cade Country

Hinsdale : New York 14743 United States
Mailing Address: Street and Number (I different from demiciie) -

City, Village or Town ' Siate ZIP Code GCountry
Relationship -

Child

Description of Legacy, Dewse ar QOther Inferest

1/5 Contingent Residuary Legatee
Nature of Fiduciary Status (F applicable)
Co-Succesor Execufor ’
Name

' Andrew Adam Dombek
Domicile Address; Street and Number
21017 Baxter Mill Rd.

City, Village or Town ‘ - State ] © 7P Code Country
Hinsdale New York 14743 United Stafes
Mailing Address: Street and Number (h‘ different fom dormicile} :

City, Village or Town State ZIP Code . Cauntty
Relationship

Child

Descriplion of Legacy, Devise or Other Inferast

1/5 Contingent Residuary Legates
Nature of Fiduciary Status (1 applicable)
Co-Succesor Executor

Continued on next page.
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o

. 6(a}Interested Persons/Parties of Full Age and Sound Mind or Corporations/Associations {continued)

Name
*Gerald E. Bombek

Domiclie Address: Street and Number

2911 East Osborn Rd.

State
IArizona

City, Viilage or Town
Phoenix

Country
United Sfates

ZIP Code
85018

Mailing Address: Streef and Number
P.O. Box 15666

State
Arizona

City, Villege or Town
Phoenix

ZIP Code Country

United Stafes

Relafionship

Child

85060

Description of Legacy, Devise or Other Interest '

1/5 Contingent Residuary Legatee

Nature of Fiduciary Status (i appficeble}
None

MNarne

¥ Daniel J. Pombek

Domicile Address: Street and Mumber
17 Main St

City, Viflage or Town - State

Allegany

New York

ZIP Code Country

Mailing Address: Street and Number

14706 United States

Gity, Village or Town State

2P Code Country

‘Relationship
Child

Deseription of Legacy, Devise or Other Inierest

1/5 Coniingent Residuary Legatee

Nature of Fiduciary Status (# applicable)
Nona

Name
'Christogher P. Dombek

L

Domicile Address: Street and Number
505 Deer Path

State
Hiinois

City, Village or Town
Tolono

Country
Unitad States

ZIP Code
61830

Mailing Address: Street and Number

City, Village or Town Siate

ZIP Code Country

Relationship

Child

Descripiion of Legacy, Devise or Other Interest

/5 Contingent Residuary L egafee

Mature of Fiduciary Status (i applicable)
None

NYSBA's Sumrogate's Court Form P-1 (8/08)
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: B {b) All persons so interested who are persons under disability, are as follows:

Name

NONE

Domicile Address: Street and Number

Committed 6 Institution?

[} Yes
[ 1 No

City, Village or Town State Z{P Code Country
Residence Address: Street and Number
City, Village or Town Slate ZIP Code Country
éelationship
Description of Legacy, Devise or Other Interest
Nature of Fiduciary Status (if applicable)
Birthdate Person with Whom Resides . Father Living? Mother Living? .
[¥es[ INo| [ Yes[ INo
Court-Appointed Guardian? Describe Appointment ' ]
z L] Yes Guardian: Name
= ] No
If yes, Guardian of: Guardian Address
[} Person
- [ Property
Facts Regarding Disabifity
k= Name
2
=
E L1 Committee Address
g .
o
2l [ conservator Name
= .
£ [J Guardian Address
j= N
g
[=]
o
=

Institution Name

Institufion Addrass

Name of RelafivesFriend with Interest in Weilfare

Address

Place of Incarceration

Prisoner

Personwith Interestin Welfare

Unknown

Description (in same language as will be used in the process)

NYSBA's Surrogate's Court Form P-1 (B/08)
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7 (a) The names and domiciliary addresses of ail substitute or successor executors and of all frustees,
guardians, legatees, deviseces, and other beneficiaries named in the Will andfor trustees and beneficiaries of
any inter vivos trust designated in the propounded Will other than thosz named in Paragraph 6 herewith are as
foliows: '

Name

NONE
Domicile Address: Street and Number

City, Village or Town State ZIP Code Country

Mailing Address: Street and Number (If different from domicile}

City, Vitlage or Town - State. {ZIP Cede Couniry

Descriptioh of Legacy, Devise or Other Interest.

Nature of Flduciary Status (i applicable)

Name

Domicile Address: Stréet and Number

City, Village or Town ' T TSt 7P Code [Country

Mailing Add_ress: Street and Number (I different from domicilej_l.

" City, Villége or Town She . ZIP Code {Countey

Description of Legacy, Devise or Other interest

Nature of Fiduciary Status (if applicable)

Name

Domicile Address: Street and Number

City, Village or Tawn Staie ZIP Code Country

Mailling Address: Street and Number (if different from domicile)

City, Village or Town . State ZIP Code Country

Description of Legacy, Davise or Other Interest

Nature of Fiduciary Status {if applicable)

Name

Domigils Addrass: Strest and Number

City, Village or Town State ZIP Code Country

Maiiing Address: Street and Number (I different from domicife)

City, Village or Town ’ State ZIP Code Counfry

Description of Legacy, Devise or Other Inierest

Nature of Fiduciary Status (if applicable)

NYSBA's Surrogate's Court Form P-1 (8/06) - ~5- © 2006 Matthew Bender & Co., a member of the LexisNexis Group.



-7 72 (by All such legatees, devisess and other beneficiaries who are persons under disability are as

folicws:

Name
None

Domicile Address: Streetand Number

City, Viltage or fown State ZIP Code Country
Residence Address: Street and Number
City, Village or Town State ZIP Code . Country
Description of Legacy, Devise or Other interest
Nature of Fiduciary Status (¥ appficable)
Birthdate “[Person with Whom Resides FatherLiing? | Mother Living?
CYes [ INo| [Yes[INo
Coud-Appointed Guardian? Diescribe Appointment : .
::3' [] Yes Guardian Name
= D No -
Kyes, Guardian of: Guardian Address
. [ Person '
' [ Property
Facts Regartling Disability
g Mame
E L1 Commitee Address .
% o
¢! [J conservator Name
= .
= - -
2 [ 1 Guardian Address
a
§ Comrmitted to Instifution? institufion Narme
=
= Yes
D Instifution Address

[ 1 No

|Name of Relative/Friend with interest in Welfare

Address

Place of lncarceration

Prisoner

Personwith Interest in Welfare

Unknown

Description (in same language as will be used in the process)

NY5BA's Surragate’s Coust Form P-1 (8/08)
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B (a) No beneficiary under the propounded will, listed in Paragraphn § or 7 above, had a conf dential
relatlonsth to the decedent, such as attorney, accountant, doctor, or clergyperson, except:  [X] None

(b) No persons, carporations or associations are interested in this proceeding other than those
mentioned above. :

9. (a) To the best of the knowledge of the undemtgned the approximate total value of all property
constituting the decedent’s gross testamentary estate is:

Greater than $. 0.00
But less than $ .10,000}09 ]
Persoﬁal Property 1% 0.00
' Emprdved Real Prc;perty in New York State $ 0.00
Unimproved Real Property in New York State i $ 6.00
Estimated Gross Renis for a Period of 18 Months 3 0.60

- {b} No other festamentary assets exist in New York State, nor does any cause of actlon exist on behalf
of the estate, except as follows: [] None
A cause of action exists for wrongful death and ccmscaous pain and suffering of the decedent based on
exposure to asbestos against [A.P. Green Industries Inc. f/k/a A.P. Green Refractories Company] at [CT
Corporation Systems, 1633 Broadway, New York, New York 10019}, et al.

AN

10. Upon information and belief, no other pefition for the probate of any will of the decedent or for letters
of administration of the decedent's estate has heretofore been filed in any court.

NYSBA's Surrogate’s Court Form P-1 (8/06} -7- @ 2005 Matthew Bender & Co., 2 member of the LexisNexis Group,



WH EREFORE your petitioner(s) pray(s) (a) that process be issued to all necassary parties to show
calse why the Wili and the Codicii(s) set forth in Paragraph 3 and presented herewith should not be admitied to
probate; (b) that an order be granted directing the service of process, pursuant to the provisions of Arficle 3 of
the SCPA, upon the persons named in Paragraph (6} hereof whose names or whereabouts are unknown and
cannot be ascertained, or who may be persons on whom service by personal delivery cannot be made; and (c)
that such Wilt and Cod:cﬂ(s) be admltted to probate as a Will of real and personal propﬂr’w and that lefters issus
therson as follows:

Letfers Testamentary to: ANGELINE ROSE DOMBEK

[ ] Letters of Trusteeship to:
_flblo

ffnlo

fib/o

fiblo

] Letters of Admin'isltration c.t.a. to:

and that pefitioner(s) have such other relief as may be proper.

Further relisf sought (if any):
That the filing of a bond be di;pensed with.

o % 'f".__,g”T—
Dated: /6'~oc 4

Signature of Petltlon Signature of Pefitioner
Angeline Resé“%)omhek : ' /5} vee) ﬂ/ 6/?1)5 e
Print Name. Print Naﬁnje

Name of Corporate Petitfoner

. : By
Signature of Petitioner ’ Signature
Print Name - ] ' Print Name

Titie

NYSBA's Surrogate’s Court Form P-1 (8/08) -5- © 2008 Matthew Bender & Co., a member of the LexisNexis Group.



. A COMBINED VERIFICATION, OATH AND DESIGNATION
- For use when peiifioner is an individual

STATE OF NEW YORK
COUNTY OF CATTARAUGUS

S50

The 7undarsigned, the petiioner named in the foregoing-petition, being duly swom, says.

1. VERIFICATION: | have read the fofegoing petition subscribed by me and know the contents
thereof, and the same is frue of my own knowledge, except as to the matters therein stated to be alleged
upon information and belief, and as to those mafiers | believe it fo be true.

2. OATHOF XIEXECUTOR [JADMINISTRATOR [J TRUSTEE as indicated above: | am over -
gighteen (18) years of age and a citizen of the United States and | will well, faithfully and honestly discharge the

 duties of Fiduciary of the goods, chatiels and credits of said decedent according 1o law. | am not ineligible to .

receive letters and will duly account for all moneys and other property that will come info my hands.

3. DESIGNATION OF CLERK FOR SERVICE OF PROCESS: i hereby designate the Clerk of the
Surrogate’s Court of Catfaraugus County, and his/her successér in office, as a person on whom
service of any procass, issuing from such Court may be made in like manner and with fike effect as if it were
served personally upon me, whenever | cannot be found and served wnthln the State of New York after due
d:iigence used

My dornicile is: 133 North 11th St., Glean, NY 14760

Km% @@W

Slgnaiure Peiilioner

nge!sne Rcse Dombek

Print Narme

On O{}h ﬁsf e, , before me personally came, Angeline Rose Dombek

to me known to be the person descnbed in and who executed the foregoing instrument. Such person duly
swore to such instrument before me and duly acknowledged that he/fshe executed the same.

CLt b

Notary Public
Commission F)mlregfﬁzl ff?f ﬂq

(Affix Notary Stamp or Sed

~ OFFICIAL SEAL

CYNTHIAVILCHIS
NOTARY PUBLIC ~ ARIZONA
MARICOPA COUNTY

5 My Comm. Eypues July 31, 2008

Keith M. O'Connor, Esg.

Signature of Attomey ) Psint Name of Attorney
Weitz & Luxenberg, P.C. {212) 558-5500
Fimm - Telephone

188 Maiden Lane New York, NY 10028
Addrass

NYSBA's Surrpgate's Court Form P-1 (6/06) © 3006 Matthew Bender & Co., 2 member of the LexisNexis_- Group.



CATTARAUGUS COUNTY
SURROGATE’S COURT

Cattaraugus County Building
303 Court Street
Little Valley, NY 14755-1096
(716) 938-9111 Bxt 2327
Fax: (716) 938-6983

MICHAEL L. NENNO . :
Surrogate Judgs ' October 15, 2007 CHRISTINE M. WRONA
Chief Clerk 7

LARRY M. HIMELEMN
Surregate Judge

Weitz & Luxenberg, P.C.
180 Maiden Lane
Néw York, New York 10038

RE: Inthe Matter oi the Apphcatmn of Teresa M. Dolmar as Administratrix of the
Estate of Joseph G. Dolinar, Dieceased -
. Estate of Raymond Dombeck

De'ar.Sir or Madam:

I write because I am informed that you have a member of the New York State Leglslatu:re |
affiliated with your firm. If1am incorrect, please advise. -

I made a financial contribution to a lawsuit in which the New York State Legislatre is a
named defendant. Because I have contributed financially to the Htigation, and will benefit
financially from a successful outcome, 1 believe that Carmon 3 of the Code of Judicial Conduct
requires me to recuse myself from any litigation in which. your firm is involved.

Therefore, I have directed the clerk of the court to remove from my docket any cases in

which your firm appears. Because your firm is counse] to & party in the above-captioned case,
the case will have to be re-assigned to a judge able to hear your case.

Vepy tru yo
(i:!’ffw /)%,

Larry M. Himelein
LMH:kje

ece: Hon. Sharon Townsend
Ms. Christine Wrona, Chief CIerk



CATTARAUGUS COUNTY
SURROGATE’S COURT

Cattarangus County Building
. 303 Court Street
Little Valley, INY 14755-1096
(716) 938-9111 Ext 2327
Fax: (716) 938-6583

MICHAEL L. NENNO :

Surrogate Judge October 15, 2007 CHRISTINE M. WRONA
Chief Clerk '

LARRY M. HIME BIN

Surrogate Judge

Weitz & Luxenberg, P.C.
180 Maiden Lane
New York, New York 10038

RE: In the Matter of the Application of Teresa M. Dolinar, as Administratrix of the
Estate of Joseph G. Polinar, Deceased :
Estate of Raymond Dombeck

Deadr Sir or Madam:

[ write because I am informed that you have a member of the New York State Lewslamre
affiliated with your firm. IfIam incorrect, please advise.

I made a financial contnbzmon to a lawsuit in which the New York State Legislature is a
named defendant. Because I have contributed financially to the hitigation, and will benefit
financially from a successful outcorne, I believe that Cannon 3 of the Code of Judicial Conduct
Tequires me fo recuse mysell from any Efigation in which your firm is involved.

Theret"ow I have directed the clerk of the court to remove from my docket any cases in

which your firm appears. Because your firm is counsel to a party in the above—capﬁoned case,
the case will have to be re-assigned to a judge able to hear your case.

Very truJ}( ¥O .

ﬁr"ljﬁq’/gj 4 UV nt
Larry M. Himelein
LMH: ke

‘ce: Hon. Sharon Townsend )
Ms. Christine Wrona, Chief Cleri




Frosyil _ Larry Himelain .
Tor

Erate! 12/3/2007 10:02 AM
Sulzjsct: Ra: Maron Dedsion attached

(Sivan that decision, and azsuming thst we will gt bored by the leglsiature again, is thers anyona who stili beiieves vz
shouldn't recuss ?

Larry Hirmelsirt

5> Hon, 12/3/2007 B:38 AM >>>
1 have been asked by many to forward a copy of the d=dision,




I APATIN LEwIs KapLaN & WeissmeIER, PLLC
ATTORNEYS AT LAW
HERALD SQUARE BULDING
977 AVENUE OF THE AMERICAS, SUITE 810
NEW YORK. NEW YORK (0018

(212) 244-2929

FACSIMILE (212) 967-0954

IGSEPH LAPATIN B-MATL:
NOEL H. KAPLANt ; JLEsgl@aol.com
ALICIA A, WEISSMEER* ) ’ NHEEsq®@aol.com

BEMJAMIN LEWIS (1993) AAWEsq@aol.com

DAVID L. KITZES (1983)

LEONARD HOCEHEISER*

OF COUNSEL .'fu;;xe 24, 2004

+ ADMITTED T NY & FL
=ADMITTED IN NY & NJ

VIA FEDERAL EXPRESS (o o
Cattaraugus County Surrogate’s Court * P guN 28 A
Aftn: Probate Department !

303 Court Street P
Little Valley, NY 14755-1096 oo

e T T

[

| P

v

Re: . Estate of Joseph E. Zynczak
Dear Probate Clerk:
Enclosed you will find the following documentation:

Petition for Probate and Letters Testamentary and Letters of Trusteeship;
Application for Preliminary Letters Testamentary;

Affidavit of Domicile ,

Waiver of Process; Consent to Probate ~ Joseph Jason Zynczak;

Waiver of Process; Consent to Probate — Evelyn Zynczak;

Waiver of Process; Consent to Probate — Aaron Arthur Zynczak
Onginal Last Will and Testament of Joseph E. Zynczak;

Original Death Certificate of Joseph E. Zynczak;

e R

Please note that we are enclosing this firm’s check in the amount of $129.00 for the filing
fee in relation fo the Probate Petition, the fee for 3 Cerfificates of Preliminary Letters
Testamentary, the fee for 3 Certificates of Letiers Testamentary and the fee for 3
Certificates of Letters-of Trusteeship. We are also enclosing a return Federal Express
envelope in relation to the Certificates of Preliminary Letters Testamentary. H is rather
important for us to receive the same without any delay as the decedent was a practicing
attorney who passed away m his home/ofiice which has accordingly been sealed by the
New York City Police Department. Access is required as there are many ongoing Iegal
matters which must be attended to.

; \ . I SR EEEE
L 7V SV S P ’




LAPATIN LEwis KAPLAN & WEISSMEIER, PLIC

In the event you should require anything further, kindly do not hesitate to contact
the undersigned at 212-244-2929. Thank you for your courtesy and cooperation
_herewith. o

Enc.
Cc: Alice Fagnan —with enclosures
Joseph Lapatin —with enclosures
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T
- ', STATE OF NEW YORK SAFEKEEPING CHEGKED @2: {0(!
e ks CATTAR U
SURR GATES COURT: COUNTY OF¢ ARAUG }S{ INDEX GHECKED
. YROBATE PROCEEDING, WILLOF ~ : BY : .
: JOSEPH E. ZYNCZAK ' PETITION FOR PROBATE AND:
' Do N 25 SAN - [x]iLetters Testamentary )
a/k/a  JOSEPH ZYNCZAK  ; | pd 7%a0 £l [x]LetLrs of Ttusteeship
I } N Hes G [ ]L&ttcrs of Admimstation cla
4 R@Eﬂmﬂ-"}
E “"‘""""File Neo. Dglﬁoﬁ

To the Sarrogate’s Court, County of Cﬁttaraugus

1t 15 respectinlly alleged: .

1.{) The maxme, cifizenship, dormicile {or, in the czse of a bank or trust company, Its principal ofﬁce} and m:erestm this
proceeding of the. petitioner are as follows:

JOSEPH LAPATIN

MWame: . _
b4
Dowdeile or Pruncipal office: 210-15 2 3rd Avenue, Apartment 5D o o
. {Strees ard Nugsber)
Bavside : New ¥ork : 113450
(Chry, Village or Tovwa) o (Stawm) (Zp Code)
Mailing Address: 3 i i i ¥ NY10018

(If different ﬁm_x&cnﬁuﬂcj
Citizen off 1ISA : ]

Narne: ALICIE PAGNAN :

TDromicile or Prncipal office: 7457 Flsher Road /. ‘
,(Sn'm: and MNumber) .
Dakfield , /___Mew York .. 14125
(City, Village or Towr) g (Stata) - (Fip Code
Mailing Address: ’ 7
) 7 {f dilfferent from domicile)
© Citizen of! i ¥4 B

Taterest(s) of Petidoner(s)k . # I 1Execuror(s) named in decedsms Wal

 (Check cme) [ ] Other (Specify) .

1.(b) Theproposed Executor [ ]is - ‘[ }is not an attomey.
[NOTE: An Executor-Attorhey must comply with SCPA 2307-[aj; alse see 207.19G Surrogate’s Court RTLIESI

~ The-death certificate wmst ¢ filed with this proceeding. If the decedents domicile is differen from that showsn on the,
deaiy certificate, attach an ,afﬁdavﬂ explaining the reason forthus corsistency.

Z. Themd“mmﬁ@m and place of death, and national citizenshin of the above named decede are 25 follows:,
() Nemme: Joseph 8. Zynczak
(b) Date of death: - Jdune 14, Qoo
() Place of dearh; ___ =S West S50 s+, AY MY
(d) Domicile: Sreet 5972 _ AsnFord Helloy, Load
Cii}‘,Twm,Vil]age: Weat Va]le:;
Couny: Corrp AAauGuU S Qe ALY
(e) Citizen of B usA : - : P‘

3. “IbeLast Wiil, herewith presented, relates 1o both real and personal property and eonsists of an instrmgent or
instruments dared as shown below and signed at the end thereoiby the decedent and the following atfesting withesses:

101415 b Jose‘athPﬂ—m Noel f-Kaplan Sopnie 6raciﬂzxnsb;
(Dawe of Wil {(MNames of All Wimesses o Will)
y {Date of Codicif) - . (Mazmes of Al Wimesses w Wil
(Daee of Codicil) ] (Names of All Wimesses 1o Wil

P-} 498} Pezition for Probaze sdit v 67-08-58 ms wpd Page 1 of 6 Pages
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T At a Surrogate's Court held in and
for the County of Cattaraugus at the
Surrogate's Office in the Village of
Little Valley, New York, on June 25, 200%.

PRESENT: HON. LARRY M. HIMELEIN, SURROGATE
SURROGATE 'S, COURT, CATTARAUGUS COUNTY

IN THE MATTER OF THE ESTATE ORDER GRANTING LETTERS
OF TESTAMENTARY TRUSTEESHIP

of

- JOSEPH . ZYNCZAK
ALSO KNCWN AS JOSEPHE ZYNCZAK
Deceased File #31,503

The Will of JOSEPH E. ZYNCZAK aliso known as JOSEPH ZYNCZAK, deceased,

having been admitted to probate on _ June 25, 2004 '_ and JOSEPH LAPATIN

AND ALICE FAGNAN named Trustee (s) in said Will having duly qualified as.
Trustee{s) thereunder, to serve without bond, it is

ﬂORDERED’that salid JOSEPH LAPATIN AND ALICE FAGNAN is/are appointed
Trustee {s) 6f the trust({s) created under'Arﬁicle/Clause

SECOND of the Last Will and Testament of JOSEPH

E. ZYNCZAEK, ALSC KNOWN AS JOSEPH ZYNCZAK Deceaged, for the benefit of
Evelyn Zynczak.

SURROGATE



CERTIFICATE OF PROBATE. Form No. 6

SURROGATE'S COURT,
COUNTY OF CATTARAUGUS.

BE IT REMEMBERED, That in pursuance of Section 1422 of the Surrogate's '
Court Procédure Act, I hereby certify that on June 25, 2004, the last will
and testament of JOSEPH E. ZYNCZAK, also known as JOSEFH
ZYNCZAK, deceased, being the following written instrument, was upcn due
proof duly admitted to probate by the Surrogate's Court of the County af
Cattaraugué, and by the Surrogate of s=aid County as éndlfor the last will
and testament " of said deceased, and as a will valid to pass real and

personal property, and that said will is recorded in this office.

IN_TESTIMONY WHEREOF, I have hereunto
subscribed my name and affixed the seal

of office of the Surrogate of said

-
1
L.

' County, on June 25, 2004.

%mem

Chief Clerk of the Surrogate's Court




THE PEOPLE OF THE STATE OF NEW YCRK
BY THE GRACE OF GOD FREE AND INDEPENDENT

To All To Whom These Presents Shall Come or May Concern, Send
Greeting:

KNOW YE, that at a Surrogate’s Court held in and for the County of
Cattaraugus and State of New York, at the Surrogate's Office in the
Village of Little Valley in said County on June 25, 2004 before HON.
TARRY M. HIMELEIN, Surrogate, a decree wag duly made admitting to
probate THE LAST WILL AND TESTAMENT of JOSEPH E. ZYNCZAK also kunown as
JOSEPH ZYNCZAK late of the TOWN OF ASHFORD in said county, deceased.

2nd JOSEPH LAPATIN AND ALICE FAGNAN nominated and appointed
TRUSTEE (S} under .said Last Will and Testament thereto having qualified

as required by law.

And that on June 25, 2004 an Order was duly made appointing JOSEPH
LAPATIN AND ALICE FAGNAN, Tristee(m) of the trust created under
Article/Clause SECOND . oFf the said Last Will and Testamentk
egtablished for the benefit of Evelyn Zynczak.

-

- NOW, THEREFORE, we do grant these LETTERS OF TESTAMENTARY
TRUSTEESHIP to the said Trustee{s} giving and granting unto JOSEPH
LAPATIN AND ALICE FAGNAN, following the death of the decedent which
occurred on June 14, 2004 power and authority to execute the trust
provigions contained in Article/Clause SECOND of said
Last Will and Testament and to administer and dispose of the Trust
Estate of gaid deceased established for the benefit of :

Evelyn Zynczak : ag required by law.

IN TESTIMONY WHEREQF, We have caused
the seal of our said Surrogate's Court
to be hereunto affixed.

(1.S.) WITNESS, HON. LARRY M. HIMELEIN, Surrogate
of said County, at the Village of
Little Valley, in said county, on
June 25, 2004

Chief Clerk of the Surrogate's Court

File #31,502
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At a Surrogate’s Court held-in
and for the County of Cattaraugus
Al 303 Court St Little Valley,
NY 14755, on the 210 day of

May, 2005
Present: Fon, Larry M. -,Him,ele%n 1 SL_:;nfrogate
———— e X
PETITION OF .
JOSEPH LAPATIN TO RESIGN AS ORDER
CO-EXECUTOR OF THE ESTATE OF
JOSEPH ZYNCZAK File No. 31,503
R s e e e e A et e e - : X

Joseph Lapatin, as Co-Executor of the Last Will and Testament of Joseph Zynczek,
deceased, having heretofore filed in this court a petition, duly venified the 24" day of March,
2005, praying thal said Joseph Lapatin be permitted to resign as Co-Executor under the Last Wil
znd Testament of Joseph Zynczak, deceased, by this court; ang this court having duly entertained
the said petition for leave to tesign, and notice given to all interested parties and no objection
having been filed in relation 10 said resignation; now ol motion of Alicia A. Weissmeier, Esqg.,
attorney for petitioner, it 18

ORDERED, that, sufficient rezson appearing for granting the prayer of the petition,
Joseph Lapatin, as Co-Executor under the Lagt Will and Testament of Joseph Zynezak, be and he
hersby is penmitied to resign as such Co-Executor: and it is further

ORDERED, that the Letters Testamentary heretofore issued Yo Joseph Lapatin, under the
Last Will and Testament of Joseph Zynezak deceased, be and the same hereby are revoked; and 1t
15 further ' .

ORDERED, that Alice Fagnan continue as the sole executor under the Last Will and
Testament of Joseph Zynczak; and itis further ‘

ORDERED, that the resigning Executor be and hereby is directed fo trapsfer and assign to
the said remaining Co-Executor Alice Fagnan the assets compromising the Estate of Joseph
© Zyneczak together with all records in relation to the same as may be ia his possession; and it is
further

- ORDERED, that the account of Joseph Lapatin as Co-Executor be acoepted and settled,
and Jt is further
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ORDERED. tha! the commissions due to Joseph Lapatin as Co-Executor be reserved and
paid at such time as a final informal or formal accounting is done in regards to the Estate of
Joseph Zynczak

ENTER,

ENTERED
Iy 1, 05 —
. ] O '\ ] L(J

st ). dned.

CHIEF CLERK
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At a term of the Surrogate’s Court

of the State of New York, held in and
For the County of Cattaraugtis, at

{ ittle Valley, New York on the ﬂ day

of %, 2005.

PRESENT: HONORABLE LARRY M. HIMELEIN '
SURROGATE'S COURT JUSTICE

IN THE MATTER OF THE ESTATE OF

. - File No. 31,503
JOSEPH E. ZYNCZAK a/kia
JOSEPH ZYNCZAK '
: ORDER
Deceased. .

UPON, the Petition for Spousal Election of EVELYN ZYNCZAK, the surviving
spouse of JOSEPH E. ZYNCZAK a/k/a JOSEPH ZYNGZAK, itis hereby

ORDERED that the time to make such election be extended to August /; s

ENTER

ENTERED 7 Yomelow
= ' HONDRABLE LARRY M. HIMELEIN
Mg, 4, 205 SURROGATE’S COURT JUSTICE

& =
Chatotizg v C/J/Zg;{ﬂ\ |

CHIEF CLERK

JD/EST/ORDER



HON. LARRY M. HIMELEIN SURROGATE 'S COURT May 1, 2006

RI: ESTATE OF JOSEPH H. ZYNCZAK
NOTICE OF MCTION
File #31,5C3

ATTORNEYS : CHRISTOPHER DIPASQUALE, ESQ.
FIDUCIARY: JOSEPH LAPATIN AND ALICE FAGNAN
FILED: NOTICE OF MOTION TO CANCEL RIGHT OF ELECTION
 Affirmation Supporting Notice of Motion to Cancel Right of
Election

Affidavit Supporting Notice of Motion to Cancel Right of Electio
COURT REPORTER: Kathy Trost

APPEARANCES: Erich S. Weyand, Esqg.

SUMMARY: No appearances in opposition to moticon. Motion granted.

Attorney Weyand to prepare decree.



- Page 1

- Cattaraugus County Surrogate's Court
Honorable Larry KM Himelein, Surrogate
CALENDAR

ol B

)6-84-2007 09:30 AM

Joseph E Zynczak ) PURPOSE: Judicial Seftlement
31503/D Judicial Settlernent Of Final Account '

Attorneys/Parties

James, Barbara R.H. (Estate Attorney )
Fagnan, ‘Alice {Executor )

CITED - Aaron A. Zynczak
Evelyn Zynczak

Joseph JasON Zynczak
Howard Comart

Joseph Lapatin

Providian

Bank Of America

HAVE - Petition
Account ’
Affidavit Of Attys Fees

NEED - Affidavit Of Service OF Citation - Lack



CATTARAUGUS SURROGATE'S COURT
303 Court Street
Little Valley, NY 14755
(716)938-9111 Fax: (716)938-6983

Christine M Wrona

Larry M Hlmelem '
Chief Clerk

Surrogate

June 04, 2007

HARRIS BEACH PLLC
Barbara R.H. James Esq
99 Garney Road
Pittsford NY 14534

. RE; Estate of Joseph E Zynczak Filef# 31503/D
Court appeararice

Dear SirfMladam:;

This will confirm the above matter has been adjourned to June 18, 2007 at 9:30 a.m. in Little Vaﬂey
before Judge Himelein. Piease notify your clients accordmg!y

Should you have any guestions, do not hesitate to contact me.

Very ’cruly yours
Chnstme M Wrona
Chief Clerk

L M%ﬁ Clue E??
Erich s, Udoycu\ ES%
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File Minutes

File# 31503/D Filename: Josepk E Zynczak

06-04-2007

06-18-2007

Court Reporter: Kathy Trost
Appearances: None

Summary; An adjournment was granted before the return date, but the maiter was called as
creditors were cited and attorney for the petitioner was unable to contact them.

No appearances by creditors or anyone else.
Court Reporter: Kathy Trost '

"Appeances: Barbara R.H. James (estate atty)

Kevin Gluc {Aaron and James Zynczak)
Erich Weyand (Evelyn Zynczak)
Evelyn Zynczak

- Summary: Aftorney James advised the court the parties are close to reaching an agreement

- 11-05-2007

to settle the estate. She still needs to file an affidavit regarding her attomeys fees with the
court. The other oulstanding issues are equpment and perscnal property. Two of the
beneficiaries are secking a mortgage that would provide the cash necessary to pay debts of
the estate. Matter adjourned to August 6, 2007 at 9:30 a.m. in Little Vatley before Judge-
Himelein ’ . ' '

Court Repoerter: Kathy Trost

Appearances: Christopher DiPasquale (estate)
Kevin Gluc {(Aaron and James Zynczak
Erich Weyand (Fvelyn Zynczak)
Evelyn Zynczak .

Summary: Attorney Gluc advised the court there are limited issues remaining regardingr
the value of the real esate. The court set a deadline of November 19, 2007, for objections to
be filed. '

Attorney Weyand ask the court for an order that Attorney Gluc's clients not be allowed to
transfer the real estate deeded to them from the estate until this matter s resolved. Atforney
Gluc advised that it was necessary for his clients to obtain a mortgage fo put cash into the
estate and that is why they have title to the property. The court ordered that Attorney Gluc's
clients not transfer the real property until the issues are resolved.

Matter adjourned to December 3, 2007, at 9:30 a.m. in Little Valley before Judge Himelein.
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- ' Cattaraugus County Surrogate's Court
Honorable Larry M Himelein, Surrogate
CALENDAR
12-17-2007 09:30 AM

Joseph E Zynczak PURPOSE: Judicial Settlement

31503/0 Judicial Setfiement Of Final Account

Aftorneys/Parties
Glug, Kevin K {Attorney Represents: Aaron And Joseph Zynczak )

James, Barbara R.H. (Estate Attorney )
Weyand, Erich S (Attorney Represents: Evelyn Zynczak )
Fagnan, Alice (Executor) .
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STATE OF NEW YORK
UNIFIED COURT SYSTEM

CATTARAUGUS COUNTY SUPREME & COUNTY COURT

' Caltarauges Connfy Building

303 Court Sireet
Little Valley, New York 14753
(V16) 83807111 Ext 2378 or 2387
FAX: (716) 938-64i3
T MICHARE £ NENSO January 3, 2008
HOM. LARKY M. HIMELEIN |

SANDRA A WOGICK, CHHEF CLERK
RIMBERLY A REED, BEPUTY CHIKF CLERK

Kevin Gluk, Esq.

The Guaranty Building

140 Pearl Sereet, Suite 100
Buffalo, New Yark 14202

Barbara James; Hsg.
9% Garniey Road
Piusford, New York 14334

Erich Wevand, Hsa.

P. 0. Box 26 -
Cowanda, Now York 14070
RE: Estate of Joseph Zynczak
Dear Counsal:

! have reviewed the attorney fee affidavit in this case and have a probiem with, among other
things, charging for ministerial actions that are generally handied by office staff. { thought those were
part of the overhead .

However, my purpose in writing is to inform you that [ made a financial contribution to
litigation betweon New York Stale fudges and the governor, the senate and the assembly. 1 believe the
firm of Harris Beach has a member of the legistature in the firm and thus. { believe | am mandatorily
recused frony any case involving that firm. '

| believe Judge Nenno, the only other judge in our county, has also recused so you will
probably have o contact the administrative judge 1o find.2 non-self respeciing judge o hear vour case.

Veary truly yours,

3 4 ,}ffm{?[; .
g&w M trmidign
farry M. Himelein

LMikje



S-TATE OF NEW YORK
UNIFIED COURT SYSTEM

CATTARAUGUS COUNTY SUPREME & COUNTY COURT

' Cattaravgus Connly Building

303 Court Strect
Little Valley, New York 14735
(716} 938-9117 Ext 2378 or 2357
FAX: (716) 938-6413 ~ ’
m;;,@a. MICHAES, 1. NERNO January 3. 2008
PON, LARRY 31 BIMELEE. :

FANIRA A, WOUICK, CHIEF CLERK
KEMBERLY A REER, DESUTV CHIEF CLERK

Kevin Gluk. Esq.

The Guaraniy Building
148 Pear! Street, Suite 100
Buffalo, New York 14202

Barlara James; Eec.
99 Garniey Road
Pittsford, New York 143534

Brich Weyand, Esg:

PO Box 26 o '
Gowanda, Now York 14070
RE: Estate of Joseph Zynczak

Dear Counsel:

[ have reviewed the attorney fee affidavic in this case and have 2 problem with, among other
things, charging for ministerial actions that are generally handled by office staff. {thought those were
purt aof the overhead. :

However, my purpose in writing is to inform you that { made a financial contribution o
Hugation between New York State judges and the zovernor, the senate and the assembly. | befieve the
firm of Harris Beach has a member of the legistature in the fim and thus, [ believe | am mandatorfly
recused frony any case nvolving that frm. :

L believe Judge Nenno, the only other Judge in our county, has also recused se you will
probably have 1o contact the administative jdge 1o find 2 non-seif respecting judge (o hear your case.

Yery ruly yours,

#yj ha gé ;5_ .
%«éf@g i1 S bbtar
Larry ‘?’J Himelein

EMH ke




STATE OF NEW YORK
SUPREME COURT : COUNTY OF CATTARAUGUS .
JASON R. CLEMONS SUMMONS
127 South Second Street /? t}
QOlean, New York 14760, : © Index No.: gt
72139
Plaintiff,
_vs..
OLEAN GENERAL HOSPITAL
515 Main Street

Olean, New York 14760

REBECCA J. SCHEITERLE, M.D.
2078 Windfall Road
Olean, New York 14760

KESHA N. STEIGIHNER, P.A -C
200 West River Drive

Olean, New York 14760, g o
s
EMERGENCY MEDICINE PHYSICIANS, LTD. oo
4535 Dressler Road NW =2 -
Canton, Ohio 44718; and nFE. =~
- =Uog =
EMERGENCY MEDICINE PHYSICIANS OF c =
CATTARAUGUS COUNTY, PLLC =
- ==

515 Main Sireet
Olean, New York 14760

Defendanis.

TO THE ABOVE NAMED DEFENDANTS:
YOU ARE HEREBY SUMMONED to answer the Complaint in this action and to serve

a copy of your Answer, or, if the Complaint is not served with the-Summons, to serve a Notice of
Appearance on the Plaintiff’s attorney within twenty (20) days after the service of this Sumimons,
exclusive of the date of service, where service is made by delivery upon you personally within -

the state, or within thirty (30) days after completion of service where service is made in any other

mannet. In case of your failure to appear or answer, judgment will be taken against you by

default for the relief demanded in the Complaint.



B

Plaintiff designates Cattaraugus County as the place of trial.

The basis of the venue is Plaintiff’s residence.

Plaintiff resides at 127 South Second Street, Olean, New York.

The nature of the action is recovery for damages sustained as a result of medical
malpractice ‘

which occurred on August 9, 2004.

The relief sought is monetary damages.

s

Dated; January 24, 2007. BURGETT & ROBBINS

By:

Dalton J. Burgett
Attorney for Plaintiff JASON R. CLEMONS -
15 East Fifth Street
Post Office Box 3090
Jamestown, New York 147(G2-3090
Telephone: (716) 488-3090
Facsimile: (716) 483-3765



STATE OF NEW YORK

SUPREME COURT

COUNTY OF CATTARAUGUS

JASON R. CLEMONS
127 South Second Street
Olean, New York 14760,

Plaintiff,
-vs-

OLEAN GENERAL HOSPITAL
515 Main Street

Olean, New York 14760

REBECCA J. SCHEITERLE, M.D.
2078 Windfall Road

Olean, New York 14760

KESHA N. STEIGHNER, P.A.-C
200 West River Drive
Olean, New York 1_4760,

EMERGENCY MEDICINE PHYSICIANS, LTD.

4535 Dressler Road NW
Canton, Ohio 44718; and

EMERGENCY MEDICINE PHYSICIANS OF
CATTARAUGUS COUNTY PLLC
515 Main Street

Olean, New York 14760

Defendants.

COMPLAINT

Iﬁdex No.:

'Ye133

110
' Mﬂﬁl:!ﬂ%}éf‘u'!f‘ﬁfﬂ‘# Live

I CARRA

Z
(%

g3l

TO THE ABOVE NAMED DEFENDANTS:

PLEASE TAXE NOTICE that the Plaintiff, JASON R. CLEMONS, by and through his

attorneys Burgett & Robbins, herein and hereby alleges the following for his Complaint

against the abo.ve named Defendants:



FIRST:

At all titoes pertinent to this action, and specifically including the 9™ day of
Angust, 2004, and continuing until the present time, the Plaintiff JASON R. CLEMONS
resided at and continues to reside at 127 South Second Street, in the City of Olean,
County of Cattaraugus, and State of New York. |

SECOND:

At all times pertinent to this action, and speciﬁcé]ly including the 9™ day of
August, 2004, and continuing until the present time, the Defendant OLEAN GENERAL
HOSPITAL was and is a not-for-profit domcsﬁc; corporation duly organized and existing
under and by virtue of the laws of the State of New York.

THIRD:

At all times pertinent to t;his action; and spéciﬁcally irxcludip;g the 9™ day of
August, 2004, aﬁd continuing umntil the present time, the Defendant OLEAN GENERAL
HOSPITAL ﬁlaintajned its principal place of blIJSiI‘;BSS at 515 Mﬁn Street in the City of
' .Oleaﬁ, County of Cattaraugus, and State of New York. .

FQURTH: .

At 2ll times pertinent to this action, and specifically including the 9™ day of
August, 2004, and continuing until the present ﬁme, the Defendant OLEAN GENERAL |
HOSPITALI maintained a hospital and emergency d_epartrnent for the care and treatment
of persons with injuries and illnesses at 515 Main Street in the City of Olean, County of

Cafttaraugus, and State of New York.



FIFTH:
Upon information and belief, the Defendant OLEAN GENERAL HOSPITAL did,
. at all fimes pert;'neﬁt to this action, including the gt day of August, 2004, retain the
Defendant EMERGENCY MEDICINE PHYSICIANS, LTD. to supply emergency
mecﬁcal personnel, physicians and physician—assistants for the emergency room at Olean
General Hospital. |
SIXTH:

Upon mformation and belief, the Defendant EMERGENCY MEDICINE
P.HYSICIAN' S, LTD. was and is a foreign corporation duly organized and existing under
and by virtue of the laws of the State of Ohio. |

| SEVENTH:

Upon information and belief, the Defendant EMERGENC’S.{’ MEDICINE
PHYSICIANS, LTD. maintained its principal place of business at 4335 Dressler Road
NW, Canion, Ohio.

Upon information and belief, and at all times pertinent to this action, the
-Defendant EMERGENCY MEDICINE PHYSICIANS, LTD. regularly er;g'age;d in
business i.n the County of Cattaraugus, and State of New York.

NINTH:

Upon information andl belief, at all times pertinent to this action and on the 9™ day
of August, 2004, the agents, officers, employees and/or servants of the Defendant
EMERGENCY MEDICINE PHYSICIANS, LTD. undertook to render medic;al care and

tredtment to the Plaintiff JASON R. CLEMONS.



TENTH:
| Upon information and belief, the Defendant OLEAN GENERAL HOSPITAL did,
at a}] times pertinent to this action, including the gt day of August, 2004, retain the
Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY,
PLLC, to supply emergency friedical personnel, physicians anrd physician-assistants for -
the emérgency room at OLEAN GENERAL HOSPITAL.

ELEVENTHTH:

Upon information and belief, the Defendant EMERGENCY MEDICINE

PIYSICIANS OF CATTARAUGUS COUNTY, PLLé was and is a domestic
_ corpofation duly organized and existing under and bfvir_hm of the laws of the State of
New York.

) ‘ T“’ELFTH: _
Upon information and belief, the Defendant EMERGENCY MEDICINE
PHYSICIANS OF CATTARAUGUS COﬂNTY, PLLC maintained its principal place of
business at 515 Main Street in the City of Olean, County of Cattaraugus and State of New

York..

THIRTEENTH:

‘Upon information and belief, and at all times pertinent to this action, the
Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY,
PLLC regularly engaged int business in the County of Catiaraugus, and State of New

York.



FOURTEENTH:

Upon information and beliéf, at all times pertinent to this action and on the 9[.h day
of August, 2004, the agents, oﬁicers, employees and/or servants of the Defendant
EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY, PLLC
undertook 1o render medical care and treatment to the Plaintiff JASON R. CLEMONS.

. FIFTEENTH:

Upon information and belief, at all times pertinent to this éction, and specifically
including the 9 day of August, 2004, and conﬁnuirlg untii the present time, the
Defendant REBECCA J. SCHEITERLE, M.D. was and is a resident of Olean,
Cattarangus County, New York.r

SIXTEENTH:

Upon information and belief, at all times pertinent fo this action, and specifically
| including the 9™ day of Angust, 2004, and continning until the present time, the
Defendant REBECCA J. SCHEITERLE, M.D. was a duly licensed I'nedical doctor
engaged in the practice of medic.ine in the State of New York.

SEVENTEENTH:

Upon information and belief, at all times pertinent to this action, and specifically

including the 9" day of August, 2004, the Defendant REBECCA J. S‘CHEITERLE, M.D. .

was an employee, agent or servant of the Defendant OLEAN GENERAL HOSPITAL.

EIGHTEENTH:
Upon information and belief, at all times pertinent to this action, and specifically

including the 9™ day of August, 2004, and continuing until the present time, the



Defendant REBECCA J. SCHEITERLE, M.D. was an employee,‘ agent or servant of the
Defendant EMERGENCY MEDICINE PHYSICIANS, LTD. ‘
| NINETEENTH:

Upon information and belief, at all times pertinent to this action, énd specifically
including the ot day of August, 2004, and ;:onﬁnuing until the present time, the
Defendant REBECCA J. SCHEITERLE, M.D. was an employee, agent or servani of the
Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY,
PLLC. |

TWmmm:

. Atall times perfinent to this action, at all times pertinent to her care and treatment
of the Plaintdff JASON R. CLEMONé, and parﬁcuiaﬂy including the g da;y of August,
2004, between 9:00 p.m. a.na midnight, the Defendant RERECCA J. SCHEITERLE,
M.D:. was acting within the scope of her employment with the Defendant EMERGENCY
MEDICINE PHYSICIANS, LTD. | ‘

TWENTY-FIRST:

At all times pertinent to this action, at all times pertinent to her care and treatment
of the Plainfiff JASON R. CLEMONS, par;[icularly including the 9™ day of August, 2004,
between 9:00 p.m. and midnight, the Defendant REBECCA J. SCHEITERLE, M.D. was
acting within the scope of her employment with the Defendant EMERGENCY
MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY, PLLC.

TWENTY-SECOND:

At all times pertinent to this action, at all times pertinent to her care and ireatment

of the Plaintiff JASON R. CLEMONS, particularly including the 9" day of August, 2004,



between 9:00 p.m. and midnight, the Defendant REBECCAJ. SCHEITERLE, M.D. was
acting within the scope of her émploymcnt with the Defendant OLEAN GENERAL

HOSPITAL.

TWENTY-THIRD:

At all times pertinent to this action, particularly including the 9 day of Aug_ust,
2004, between 9:00 p.m. and midnight, the Defendant EMERGENCY MEDICINE
PHYSICIANS, LTD. held its employee, agent or servant REBECCA. J. SCHEITERLE,
M.D. oﬁt to the public as being a competent medical doctor authorized and capable of
diagnosing and treatiﬁg trauma patients in general and the Plaintiff JASONR.
CLEMONS in paxﬁcuiéx. |

TWENTY-FOURTH:

At all times pertinent to this action, particularly including the 9" day of Aug‘;zst,
2004, between 9:00 p.m. and midnight, the Defendant EMERGENCY MEDICINE
PHYSICIANS OF CATTARAUGUS COUNTY, PLLC held its émpioyee, agent or
servant REBECCA J. SCHEITERLE, M.D. out to the public as being a competent
medical doctor authorized and capable of diagnosing and treating traurna patients in
general and the Plaintiff JASON R. CLEMONS in particular. |

TWENTY-FIFTH:

7 At all times pertinent to this action, particularly including the 9" day of August,
2004, between 9:00 p.mn. and midnight, the Defendant OLEAN GENERAL HOSPITAL
held its employee, agent or servant REBECCA J. SCHEITERLE, M.D. out to the public
as being a competent medical doctor authorized and capable of dagnosing and trcaﬁng

trauma patients in general and the Plaintiff JASON R. CLEMONS in particular.



TWENTY-SIXTH:

Upen information and belief, at all times pertineﬁt to this action, and specifically
including the 9 day of August, 2004, and continuing until the present time, the
Defendant KESHA N. STEIGNHER, P.A.-C was and is a resident of Olean, Cattaraugus

County, New York.

TWENTY—SEVENTH_:

Upon information and ﬁelief, at all times pertinent to this action, and specifically
including the 9™ day of August, 2004, and continuing until the present time, the
Defendant KESHA N. STEIGHNER, P.A.-C waé a duly licensed physician’s assistant
engaged in such practice in the State of New York. | |

TWENTY-EIGHTH:

Upon information and belief, at all times pertinent to this action, and spe?ciﬁcally
including the 9™ day of August, 2004, the Defendant KESFIA N. STEIGHﬁER, PA-C
‘was an empfdyee, égent or servant of the Defendant OLEAN GENERAL HOSPITAL.

Upon mfonﬁation and belief, at all times pertinent to this action, and speciﬁcally
including the '9“‘ day of August, 2004, and conﬁnuiﬁg until the present time, the
Defendant KESHA N STEIGHNER, P.A .-C was an employee, agent or servant of the
Defendant EMERGENCY MEDICINE PHYSICIAN S, LTD.

THIRTIETH:

Upon information and belief, at all times pertinent to this action, and specifically

including the 9™ day of Awvgust, 2004, apd continiing until the present t'l:c;:le, the

Defendant KESHA N. STEIGHNER, P.A -C was an employee, a2gent or servant of the



Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY,

PLLC.
THIRTY-FIRST:

_ At all times pertin_ent to this action, at all times pertinent to her care and freatment
of the Plaintiff JASON R. CLEMONS, and particularly including the 9th'day of August,
2004, between 9:00 p.m. and midnight, the Defendant KESHA N. STEIGHNER, P.A.-C
was acting within the scope of her empioymént with the Defendant EMERGENCY
MEDICINE PHYSICIANS, LTD.

THIRTY-SECOND:

- Atall times peﬁiﬁent to this action, at all times pertinent {o her care and treatment
of the Plaintiff JASON R. CLEMONS, particalarly including the 9™ day of August, 2004,
between 9:00 p.m. and midnight, the Def}endént KESHA N. STEIGI;B‘JER; P.A.-C was
i écting within the scope of herlemployment with the Defendant EMERGENCY
MEDICINE PI:—IYSICIAN S OF CATTARAUGUS COUNTY, PLLC.

THIRTY-THIRD:

At all times pertinent to this action, at all times pertinent to her care and treatment
of the Plaintiff JASON R. CLEMONS, particularly inclﬁdjng the 9" day of Aué;us,t, 2004,
between 9:00 p.m. and midnight, the Defendant KESHA N. STEIGP!NEK P.A.-C wes
acting within the scope of her employment with the Defendant OLEAN GENERAL
HOSPITAL.

THIRTY-FOURTH:

At all times pertinent to this action, particulasly including the g day of August,

2004, between 9:00 p.m. and midnight, the Defendant EMERGENCY MEDICINE



PHYSICIAN S, LTD. heidl its employee, aéént or servant KE_SHA N STEIGHNER, P.A.-
C out to the public as being a competeﬁt physician’s assistant authorized and capable of
diagnosing and treating trawma patients in general and the Plaintiff JASON R
CLEMONS in particular.
THIRTY-FIFTH:

At all times pertinent to this action,- particularly including the 9" day of August,
2004, between 9-00 p-m. and midnight, the Defendant EMERGENCY MEDICINE
PHYSICIANS OF CATTARAUGUS COUNTY, PLLC held its employee, agent or
seﬁaat KESHA N. STEIGHNER, P.A.-C out to the public és being a competent
physicia;n’s aésistant authorized and capable of diagnosing and treating trawma patients in

general and the Plaintiff JASON R. CLEMONS in particular,

THIRTY-SIXTH:
Atall times’ pertinent to thi-s action, particularly including the 9 day of Angust,
2004, between 9:00 p.m. and midnight, the Defendant OLEAN GENERAL HOSPITAL
| held its employee, agent or servant KESHA N STEIGHNER, P.A.-C out to the public as
being a competent medical doctor anthorized and capable of diagnosing and treating
' trauma patients in gene_ral and the Plainiiff JASON R. CLEMONS in particular.

THIRTY-SEVENTH;

At all times pertiﬁent to this action, and specifically on the 9™ day of August,
2004, the Defendant EMERGENCY MEDICINE PHYSICIAN S, LTD. had been selected
and retained by Defendant OLEAN GENERAL HOSPITAL to perform emergency and

diagnostic services on its premises and on its behalf, and as such, was and is a duly



authorized employee, agent or servént of the Defendant OLEAN GENERAL

HOSPITAL.

THIRTY-EIGHTH:

At all times pertinent to this action, and specifically on the 9™ day of August,
2004, the Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS
COUNTY, PLLC had been selected and retained by Defendant OLEAN GENERAL
HOSPITAL to perform emergency and diagnostic services on its prerﬁises and on its
~ behalf, and as such, was and is a duly authorized employee; agent or servant of the
Defendant OLEAN GENERAL HOSPITAL. |
7 AS AND FOR A FIRST CAUSE OF AC TION

ASSERTED ON BEHALF OF THE PLAINTIFF
FOR MEDICAL NEGLIGENCE AND MALPRACTICE

THIRTY-NINTH:

ﬁe Plaintiff repeats and re-alleges all of the allegations set forth in Paragxaphs FIRST
through THIRTY-EIGHTH as though set forth fully herein. |
| " FORTIETH:

The Defendant OLEAN GENERAL HOSPITAL, by and through its emp;oyees',
agents and/or sel;rants.s, including Defendants REBéCCA J.SCHEITERLE, M.D.and
KESHA N. STEIGHNER, P.A-C owed a duty tor the Plaintiff JASON R. CLEMONS to
examine, diagnose, evaluate and treat the Plaintiff JASON R. CLEMONS in accordance

with the accepted standards of medical care.

FORTY-FIRST:
The Defendant EMERGENCY MEDICINE PHYSICIANS, L'TD., by and through

its employees, agents or servants REBECCA J. SCHEITERLE, M.D. and KESHA N.



STEIGHNER, P.A-C owed a duty to the Plaintiff JASON R. CLEMONS tfo examine,
diagnose, evaluate and treat the Plaintiff JASON R. CLEMONS in accordance with the

accepted standards of medical care.

FORTY-SECOND:

The Defendant EMERGENCY MEDICINE PHYSICIANS OF CATTARAUGUS
COUNTY, PLLC, by and through its employees, agents or, servants REBECCA 1.
SCHEITERLE, M.D. and KESHA N. STEIGHNER, P.A.-C owed a duty to the Plainfiff
JAS‘;ON R. CLEMONS to examine, diagnose, evaluate and tréat the Plaintiff JASON R.
CLEMONS in accordance with the accepted standards of medical care.

FORTY-THIRD:

, On or about the 9™ day of August, 2004, at approximately 9:00 p.m., the Plaintiff
 Jason R. Clemons presented himself to the Defendant OLEAN GENERAL HOSPITAL’s
emergency room for the evaluation, diagnosis, care and treatment of bilateral wrist
injﬁries he sustained while playing basketball that evening.

FORTY-FOURTH:

On or about the 9 day‘ of August, 2004, the Defepdant OLEAN GENERAL
HOSPITAL did, by and through its employees, agents or séwants, including Defendants
EMERGENCY N.[EDICINE PHYSICIANS, LTD., EMERGENCY MEDICINE
PHYSICIAN S OF CATTARAUGUS COUNTY, PLLC, RﬁBECCA I.SCHEITERLE,
M.D,, and KESHA N. STEIGHNER, P.A -C, vndertake to diagnose the plaintiff's

bilateral wrist injuries.



FIFTIETH:

. As a direct and proximate consequence of the failure of Defendants to adequately
and properly diagnose and treat the Plaintiff’s left wrist fracture, the Plaintiff JASON R.
CLEMONS has and.wiil be caused to suffer irreparable damage to the wrist, additional
surgical and medical intervention, permanent pain, limitation, disability and interference

with his professioﬁ as a hair designer, as is more particularly alleged hereinatfter.

FIFTY-FIRST:

The care and treatment rendered to tile Plaintiff by the Defendants at OLEAN
GENERAL HOSPITAL on August 9, 2004, deviated from the acceptéd standards of
medical care by vz:rtue of the following acts and omissions which are listed herein as
itlustration and not limitation:

a. Failure to advise the Plaintiff of a scaphoid fracture revealed by x;ray;

" b. Failure to a;iequately and properly interpret the x-ray of Plaintiffs left
wrist; |

c. F ailm:e to examine tﬁe x-ray of Plaintiff's left_wrist;

d. Failure to follow up with the Plaintiff during the next few days;

e Advising the Pla;intiﬂ' lof an improper diagnosis of his left wrist;

f Failure to arrange for adequate and éppro;m‘ate follow up care;

g Failure to arrange for an orthopedic consult while the Plaintiff rematned at

the emergency department;

h. Failure to undertake an adequate, appropriate and thorough examination of

the Plaintiff’s left wrist by qualified medical professionals; and

i Defendants were otherwise careless, reckless and negligent.



" mhaintained at 15 East Fifth Street, P. O. Box 3090, Jamestowh, New York 14701-3090.
The telephoﬁe number is: {716) 488-3090.

2. I am the attorney for Jason R. Clerﬁons in the above entitled matter. As
the attorney, { have reviewed the facts of this case and have consulted with at least one
board certiﬁ'ed physician whq is licensed to practice in this state of any other state, aﬁd
who I reasonably believe is knowledgeable in the relevant issues involved in this

parficular action.

3. Asaresuit of the aforementioned consultation, I have concluded on the
basis of such review and consulitation that there is a reasonable hasis for commencement

of this action.

‘Dated: January 24, 2007. ' Respectiully Submitted,
' Rurget ins LLP

By:

Dalton J. Burgett
Attorney for Plaintiff JASON R. CLEMONS
15 East Fifth Street, P. O. Box 3090
Jamestown, New York 14701-3090
Telephone: 716/488-3090
Fax: 716/483-3765

Subscribed and swormn to before me
this 24" day of Janunary, 2007.

7 \.0 ey '@
Notary Public % .

SUSAM & fiapiTIA FMALTISIS
Notary Publie, State, of New York
Qualifies in Chavtaunag County

My Commission Expiras luna 14, 20 C')f



-
rﬁl‘_,.» v 7 e
Vo i- giff" o ’n:/?/

_ - X - UCS-'840 (Rev 1/2000)
REQUEST FOR JUDICIAL INTERVENTION
INDEX NO, 72139 B AT E
SUPREME COURT : S . Cler
CATTARAUGUS COUNTY DATE PURCHASED:
FPLAINTIFF(S): JASON A. CLEMONS YAS Eotry Date
Lyker——

DEFENDANT(S). ! , R
1) | Judge Assigned

OLEAN GENERAL HOSPITAL,

| REBECCA 3. SCHEITERLE, M.U.,

KESHA N. STEIGHNER, P.A.-C,

EMERGENCY MEDICINE PHYSICIANS, LTD., and

EMERGENC“!’ MEDICINE PHYSICIANS OF CATTARAUGUS COUNTY, FLLC

—

R Déée

SN R

- Date Igsue loined: Ma;'gh 23, 2007

Bili of Particulars Served (Y/N}:

{ Yes ( x Wo

................................................. B L R LR R R R T e O T

NATURE OF JUDICIAL INTERVENTION (check ONE tiox oniy AND enter information)

{ 3 Reguest for preliminary conference { ] Notice of Betiton {return date: }
{ } Mote of Issue and/or certificate of readinass Rzkef sought ' T
{ % ) Notice of Motion {returs date to_bg determined by ( ) Noetice of medical or dentat maloractlcm
Court} _ action {specify _ . )
Refiel sought: An Order compelling discovery | ) Siatement of Net wWorthey ..
responses from plaintift { } Wit of Habeas Corpus = 22
{ 7 Order to Show Cause pog
(¢cleric anter veturn dater ___ i ) Other {specify: _ £ =
Reliet soughz s !
{ } Other ex parte application {specify: __ ) it
NATURE OF ACTION OR PROCEEDING (check GNE box only AT =)
L -
MATRIMONIAL MALPRACTICE S
L } Contested M { x } Medicai/Podiatric o -Mm
{ } Unconiested -UM { )} Dental - - -Drv;
gQiV‘MERCIAl_ ' { } *Other Professional _oém
{ } Contract -CoNT { } Motor Vehicle -MY
{ ) Corporate -CORP { ) *Products Lisbility -PL
( ) Imsurance (where insurer is 2 : { ) Environmental -EN
party, excapt arbitration) -INS { ) Asbestos ‘AQ‘B
[ 3 UCC {including sales, negotiabte { 1 Breast Implant 5;
) . ;ﬂﬂtrumant; ) -UCT { ) *Other Negligence <OTH
S Othgr Ccnimgrcsal -0C { i "‘;OtherTor’c(indud:ng intentionad} -QT
ALP Iy SPECIAL PROCEEDINGS
ir( ) Tax Certiorari STax { ) A 75 (Arbitration) SART 7%
¢ } Foreclosure ~-FOR [ } At 77 (Trusts) ~A‘RT ;f',
{ ) Condemnazion -COND { J AR, 78 ' L
{ ) Landlord/Tenant -LT ( } Eiection Law V;RE‘ /8
L ) *Other Rea! Property -QRrp { } Guerdianship [MML Art. 81) ,GZ;A%p a1
Mm ' { } *Other Menta) Hygizne ~MHY;: )
)y oF ~OTH { } *Other Spedial Proceeding ~0%p ”
'rog"rs ' '

*1F asterisk uszad, pizase specify further

BULIRRIN7IA62 T



TratKVTES T ar NI dor each TR ONE RURNG wuzs ond 16 A BTtioTipreoscding aGERST a

1 GYES (A IR0 Mumidpaim { ES fx N
gqedy H 5
vOIVES [ % s NoBs NS SCTANAOC A Seek zquitsise wiel? )

f % IYES & JMD  Sras s actionfprorssding $95k rEnovery Tor garsore’ hjur‘."
YES 1 ox JND Seles thig pihcAforicavnoeg s3wh recd ooy oD oronie

BrsaMors T Fragees:
{Thia eoplss to Bl SRLes exrafT fontistas mammanysls 360 13 CRMEOrarn chiss,

shearts Fobnig of A1 w0 Miing of Hote o Tes:

Seometed L pedpd 5t gpsE TT Ue Sea
£ ] Erpedtens -8 MorEng w 1 Stardacll S-17 mioatit  {  } COmeis:
el Matrreon il Dagee Oy chadic an ohes dats .
28 SUMmn mbng fzesn F2raedy I awe H 1 VES Trete )
e 5 Monca of Mg Measedy Ples: T L ) YFS Tiats
2AEOPNEYIN? FOR Py A INTIER(R):
H AANE SNOPESS e PHOBEE 2 i
i 3. Hajdu, Esc | 1S East Fifth Sr. PO Sox 3580 { Fro-dEe-3000
i o ! aurgats 7, fretbine, LLp ! Jamastown, Hew York 14703 1 - i
ATTOREE? COR DEFEDANTS).
Eedf Reg. ! CAME i AODFENS ; PRgmE= &
! .
Sy Baion, $5. L VIRE ST Cerer ¢ 7iD-35E. 3400
2t

| BSEek B!-‘ﬁb‘l. UF 1

i . '| ' W York 14293

;m,.c Ry :3en G ABEURGEAN Ave, Svtension [518 S-S50
2rplzn Phmirn B Dg-_lg LLP i Aibermy, Mew Yo 12263

dB'EH'H'.‘C W&nﬂ&& "R 45 BIDGy, SPCLE TRRoE e S8 Fon’ Do #1700 onsct a-pe nama, brirais 4% BT &
OPIITN 13N A7 ATGRRE

[ N -

&%M"‘ L2
PELATED CASES: [It NONE wnin “HOWE” bilows

Tuge T inde o Caurt Watere of Refzzgnsag
e

I ASIRM UNDER PENALTY OF pELURY YHAT, TO MY <NOWLEDET. OTIER THAN AS ROTER
ABOVE, THERE LRE AND PEVE BEBN RO RELATED ACTIONS OR PROCEEGINGS. HOR RAS A REQUES"
FOO, 3IGTCIAL TRTERVENTION FREVIOUSLY BEEN FILED N THIS ACTION 0% PRCIRETMNG,
I
L

e - - are—

- Lhemons v, Oleen Geasrel Bosmis, g1 s
Ipdast No. 72135
Addmenal Information:

Artoriays for Defendant! +3:

Frank ¥, Ealen, 5y
s B Baciay. LEP
GG MET Centex

2 Fommp Plezs

Butfitlo Foew York (4205
TEny RIE-5A0E -
Atrarey Ror defandeng, Oicer Gengral Hoamral ' -

Mune Flynn asck, Fsg.
Phelaw, Pisctan & Danei, LLP
32 Washarron Avemns Ex@resn

A.Lur\ey for jeiendaat
Rebroca 1. Soheiterde, M1 .

Emergency bkd:ﬁ:ss P

[IOE D BT



STATE OF NEW YORK
UNIFIED CGURT SYSTEM
CATTARAUGUS COUNTY SUPREME COURT
Cattarsugus Gounty Building

303 Court Street

Litthe Valley, New York 14755
(16 8389111

T OFAN:{T8) 9338412

HOM BICHSEL L. NEMIG, ACTING JUETICE SANDRS A, WOGICK, CHIEF CLERK
HOM. LARRY B HIBE] BTN, RCTIRG JUSTICE KIMBERLY A, REED, LepUTY CHIEF CLERK

January 18, 2008

Mary S. Hajdu, Esq.

Burgett & Robbins, LLP

15 East Fifth Strest - P.O. Box 3080
Jamesiown, New York 14702

Marie Piynn Danek, Esqg.

Phelan, Phelan & Danek, LLP

302 Washington Avenue Extension
Albany, New York 12203

Frank V Balon, Esqa.
Hiscock & Barclay

1100 M & T Center. -

3 Fountain Plaza
Buffalo, New York 14203

RE: JASON A. CLEMONS V. OLEAN GEMERAL HOSPITAL
INDEX #72138 - CATTARAUGUS COUNTY

Dear Counssl;

7 Please be advised that the above matter has been assigned {o Heon.
James E. Euken, Acting Supreme Court Justice.

i have forwarded Mr. Balon's miotion papers fo Euken's chambers in
Belmont, '

WVery truly yours,

Kimberly Reed
Deputy Chief Clerk

ki

=G Hon. James E. Euken -
Leo Murphy, Esq., Law Clerk
Kathiean Johnson, Chief Clerk
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PERRY WEITZ
ARTHUR M. LUXENBERG
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January FLZen

VIA FEDERAL EXPRESS
Cattaraugus County Surrogate’s Court
303 Court Street

Liitle Valley, NY 14755

RE: THE ESTATE OF ROBERT .J. WAGNER
To Whom It May Concern:

Weitz & Luxenberg, P.C. represents the estate of Robert J. Wagner in a cause of action for his
exposure fo asbestos. In this regard, our office will be filing for Letters Testamentary on behalf of the
nominated executrix, Gladys Chrlstlne Majka with this Honorable Court.

Towards this end, enclosed please find the following:

+ Acopy of the Death Certificate {¢riginal on file)

» Check for $45 for (2) copies of the will
+ Return Envelope

Please forward two copies of the decedent's Will fo this office so that we may draft the
appropriate paperwork and submit a petition to probate.

i you have any guestions conceming this estate, please feel free to contact me at (800 ) 438-
9786, ext. 5889. Thank you for your anticipated cosperation concerming this matter,

Very Truly Yours,

WEITZ & L NBERG, PC
g [——
Steven Trif ]

Estas Paraledal |

100 E. 15th Street, Suite 400
Fory Worth, Texas 76102
(817} 8B5-7815

215 South Mongarch Strest, Suite 202
Aspen, CO £1611
{970y 923-6101

210 Lake Drive East, Suite 101
Cherry Hill, Nj 08002
(856) 7551115

76 Souts Orange Avenue, Swite 305
" South Orange, NJ 87079

(973) 761-3995
o P R



“TERRY A. RASZEJA’

STEVEN J. LORD
ATTORNEYS AT LAW
26 WEST STREET
ARCADE, NEW YORK 14009
585-492-2532
ALSC ADMITTED TO FLORIDA BAR ) BUFFALC LINE/FAX LINE 716-496-5144

FAX NOT FOR SERVICE OF PROCESS

May 7,

Cattaraugus County Surrogate's Office
303 Court Street
Little Valley, New York 14755

Re: Estate of Robert J. Wagner
Date of Death: January 7, 2007

Dear Sir or Madam:

Enclosed, please find an original Last Will & Testament of
Robert J. Wagner, who passed away on January 7, 2007, along with a
certified Death Certificate. .

Please file the Will "For Record Purposes Only".

Thank yvou for your assistance.

Very truly yours,

.
"I"ERRYCF.\- RASZ@‘J_}& JijQ

TAR:
Enclosures
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Litle Valley, NY 14755

RE: THE ESTATE OF ROBERT J. WAGNER

To Whom It May Concern:

Enclosed please find the followitg documents for your review regarding the above named
decedent; .

. Attorney’s Certification for Probate Proceeding

= Pediiton for Probate and Leiters Testamentary

- Affidavit of Delay

- Affidavit of Sole Distributee with photocopied Death Cerfificates

. Court Certified Lasi Will and Testament

° Photocopy of the Last Will and Testament with Affidavit of Comparison

. Notice of Probate with Affidavit of Mailing Notice of Probate

. Death Certificate

® Funeral Bill — Paid io Full

. Decree Granting Probate

. $45 Check for the Filing ¥ee

$12 Check for (2) Cerfificates of Appoiniment
Return Envelope

If you have anay questions, please feel free to contact me at {806) 438-9786 ext. 5989. Thank you
in advance for your attention fo this matfer.

Aspen, CO 81611
(976) 9256101

Respectﬁ:ﬂy

Steven. Trifo
Estatk Pafalegal

76 Seuth Orange Avenus Suii 505
" Sowth Orange, Nf 07079
(973) 761-8985

100 E. 15th Street, Suite 400
Fort Worth, Texas 76102
(817} 8857815

. 210 Loke Drive East, Suite 101
Cherry Hill, NJ 08002
(856) 755-1115

%2179-123
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i i l few York State Surrogate's Court Form P-1
rvsna New York Siate Bar Association Official OCA Forms Petition for Probate

Filing Fee Paid $_ %5 ¢
of _ Certicates Paid $__ /7. L)
Trustee Certs. Paid $

7y | o—
|

SURROGATE’S COURT OF THE STATE OF NEW YORK

COUNTY OF CATTARAUGUS _ Prelim. Corts. Paid 3

: 3 Bond, Fee: $

PROBATE PROCEEDING.,—WILL OF . - . H_-__m_______\ Receipl No.: No.:
ROBERTJ.WAGNER | " " ¥ PETITION FOR PROBATE AND:

alk/a S o
: : : e Letiers Testamenta
;o FEB27 M8 L p i
1 Letters of Trusteeship

. ] Letters of Administration ¢.t.a

Lo ﬁec-e‘gg‘é'd"J File No. _, W/jﬂf%ﬁ

TO THE SURROGATE'S COURT, COUNTY OF CATTARAUGUS
It is respectfully alleged:

1. (a) The name, citizenship, domicile {(or, in the case of a bank or trust company, its principal office)
and interest in this proceeding of the petitionar are as follows:

Petitioner Information:
Name . ; Citizenship
Gladys Christine Majka United States
Domicile Address: Street and Number
10212 Miller-Road _
City, Village or Town Staie ZIP? Code Courifry
Fredonia New York 14063 United States
Mailing Address: Street and Number (if different from domicile) '

_ City, Village or Town . Staie if Code Counky

Interest: (Check One) . N )
Executor named in decedent’s Wil [ Other . :
Narne ] ) . Ciitzenship

Domicile Address: Sirest and Number

City, Village or Town B , ~[Site : 7IP Code Country

* Mailing Address: Streefand Number{lf different from domicile}

Clty, Village or Townt ) State ' ZIP Code Country

Interest: {(Check Cne)
[ Executor named in decedent's Will [ ] Other

1. (b) The proposed Executor [ _lis Xlis not an attomey.

2. The name, domicile, date and place of death, and national citizenship of the above-named

-decedent are as follows: .

Decedent Information:

Name Citizenship
Robert J. Wagner United States
Domicile Address: Street and Number

15 First Avenue

City, Village or Town State Z)F Code * Couniry

Delevan New York 14042 m States
County Date of Death Place of Death

Cattaraugus anuary 7, 2007 Residence, 15 First Avenue, Delevan, NY

MYSBA's Surrogate's Court Form P-1 (8/06) -1- © 2006 Matthew Bender & Co., a member of the LexisNexis Group.




. ;,?. ' 3.The Last Will, herewith presented, relates to both real and personal property and consists of an
instrument or instruments dated as shown below and signed at the end thereof by the decedent and the

following attesting witnesses:

April 1, 1992 - Terry A. Raszeja and Karen A. Norion

Date of VWill Name of All Witnesses to Will

4. No ather will or codicil of the decedent is on file in this Surrcgate’s Court, and upon information and
helief, after a diligent search and inquiry, including a search of any safe deposit box, there exists no will,
codicil or other testamentary instrument of the decadent later in date to any of the mstruments mentioned in
Paragraph 3 except as follows:  [X] None .

5. The decedent was survived by d